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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MARTHA GRIMES, Civil Action No.
Plaintiff, At
CcO T C
v y
(JURY TRIAL
PENGUIN GROUP (USA) INC., DEMANDED)
Defendant.

.................................................................

defendant Penguin Group USA Inc., alleges as follows:

PARTIES
1. Plaintiff Martha Grimes (“Grimes™) is an individual residing in the State
of Maryland.
2, Defendant Penguin Group (USA) Inc. (“Penguin”) is, upon information

and belief, a corporation organized and existing under the laws of the State of New York,
with its principal place of business located in New York, N.Y.

JURISDICTION AND VENUE

3. The Court has jurisdiction of this action under 28 U.S.C. § 1332(a) as the
matter in controversy is in excess of Seventy-Five Thousand and 00/100 ($75,000.00)
Dollars, exclusive of inferest and costs, and the action is between citizens of different
States.

4. Venue is proper in this district under 28 U.S.C. § 1391(a).
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RETENTION AND TERMINATION OF PLA

5. Grimes is an internationally known mystery writer and the author of over
30 published books, nine of which have been New York Times bestsellers.

6. Penguin is a book publisher that has published Grimes’ books since about
1999 pursuant to publishing agreements between them.

7. Peter Lampack Agency, Inc. (“PLA”), located in New York, NY, is
engaged in the business of providing services as a literary agency.

8. In about 1996 Grimes engaged PLA as her literary agent.

9. During the time that PLA served as Grimes’ literary agent, PLA procured
a number of publishing agreements for her with Penguin.

10.  For its services as her literary agent, PLA was entitled to be paid a
commissibn in the amount of 15% of the monies due and payable to Grimes on the
publishing agreements that it procured for her.

11.  Grimes terminated PLA as her agent in May 2007.

12.  Following Grimes’ termination of PLA as her agent, PLA contended in
communications with Grimes and Penguin that it was owed a commission on certain
publishing agreements entered into by Grimes and Penguin subsequent to PLA’s
termination in May 2007. One of PLA’s contentions was that it would be owed a
commission in the event an agreement was negotiated for the option book to which
reference was made in a four-book publishing agreement between Grimes and Penguin
dated March 30, 2005 (the “March 30, 2005 Publishing Agreement™) that PLA had

procured for Grimes.
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THE BLACK CAT AGREEMENT’S INDEMNITY PROVISION

13.  On August 27, 2009, Grimes and Penguin entered into a publishing
agreement for publication of Grimes’ book The Black Cat, as well as for a second untitled
novel (“The Black Cat Agreement”). A copy of The Black Cat Agreement is attached to
this Complaint as Exhibit “1”,

14.  The Black Cat Agreement included a provision in which Grimes warranted
and represented that she had procured that agreement without any agent, and that she had
no payment or other obligations to PLA in connection with it. (Exhibit “1”, { 45).

15.  Inlight of PLA’s contention that it would be owed a commission on an
option book arising from the March 30, 2005 Publishing Agreement, and concerned that
PLA would claim that The Black Cat was that option book, Penguin had advised Grimes
that The Black Cat Agreement must include a provision in which Grimes agreed to
indemnify and hold Penguin harmless from any such claim by PLA.

16.  Asaresult, The Black Cat Agreement provided that Grimes “represents
and warrants that this Agreement for [the two books] was procured and consummated on
Author’s part without any agent, and [Grimes] has no payment or other obligations of any
kind to [Grimes’] former agent [PLA] in connection with this Agreeent or publication by
[Penguin] of the [two books] hereunder.” (Exhibit “17,  45). (The indemnity provisions
in The Black Cat Agreement will hereafter be referred to as “The Black Cat Indemnity
Agreement.”)

17.  In negotiations concerning the indemnity provision, Penguin accepted
Grimes’ position that, in the event of a claim by PLA, Grimes would defend Penguin

through counsel of her own choosing and that she would therefore not have to pay for
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separate counsel hired by Penguin.

18.  Asaresult, The Black Cat Indemnity Agreement provided that, in the
event that PLA started an action against Penguin “arising out of or in connection with a
breach or alleged breach of the foregoing representations and warranties and/or arising
out of or in connection with or in any way concerning” The Black Cat Agreement or the
two books covered by that agreement, Grimes shall defend Penguin “through counsel of
her own choosing”, and Penguin agreed to “fully cooperate™ in that defense.

19.  The Black Cat Indemnity Agreement provided also that, in the event PLA
did begin a lawsuit, Penguin had the right “to withhold up to fifteen percent (15%) of the
proceeds payable hereunder in connection with the foregoing indemnity from all moneys
accruing to Author under this Agreement.” (Exhibit “1”, 1 45). The 15% represented the
amount of the commission that would be owed to PLA in the event that it was successful
in a claim for a commission on The Black Car Agreement.

20. The Black Cat Indemnity Agreement concluded by providing that, if
Penguin did “withhold” any of the proceeds payable to Grimes, that “[ajny payments
withheld . . . shall be released to [Grimes] . . . within thirty (30) days of a legally binding
discontinuance of any such claim, action or proceeding.” (Exhibit “1”, § 45).

THE PLA LAWSUIT

21.  InNovember 2009, PLA started a lawsuit in New York Supreme Court
against Grimes and Penguin claiming that it had not been paid commissions on certain
publishing agreements that it claimed to have procured for Grimes with Penguin, and
making other claims (the “PLA Lawsuit”). A copy of the Verified Complaint in Pefer

Lampack Agency, Inc. v. Martha Grimes et al., Index No. 603525/09 (the “PLA
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Complaint™), is attached to this Complaint as Exhibit “2”.

22.  The First Cause of Action in the PLA Complaint, against both Grimes and
Penguin, alleged that The Black Cat Agreement arose out of the option clause in the
March 30, 2005 Publishing Agreement, and that PLA was therefore owed a 15%
commission. The First Cause of Action alleged that PLA’s agency clause stated that
PLA was appointed as Grimes’ agent “irrevocably,” and that Grimes “irrevocably” and
“as an agency coupled with an interest”, assigned to PLA a sum equal to 15% of the sums
paid to her on ffall matters pertaining to or arising from-the agreements”. (Exhibit “2”, {{s
22,25, 36)

23.  Since the First Cause of Action claimed that PLA was due a commission
on The Black Cat Agreement, it was a “claim” or “suit” “arising out of or in connection
with a breach or alleged breach” of Grimes’ representations and warranties to Penguin in
The Black Cat Agreement, and/or was “a claim by PLA . . . arising out of or in
connection with or in any way concerning” that agreement, and therefore came within the
terms of The Black Cat Indemnity Agreement.

24.  The PLA Complaint contained 14 other causes of action, nine of which
were asserted against Penguin as well as against Grimes.

25.  The Second through the Seventh Causes of Action against Grimes and
Penguin claimed that PLA was owed a commission on “extensions” of six publishing
agreements that PLA had procured for Grimes, even though those “extensions” had been
entered into subsequent to PLA’s termination as Grimes’ agent. Those claims were based

on and re-alleged the allegations in the First Cause of Action that PLA had been

appointed as Grimes’ agent “irrevocably”, and that Grimes had “irrevocably” and “as an
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agency coupled with an interest” assigned to PLA a 15% commission on “all matters
pertaining to or arising from the agreements.” (Exhibit “2”, 9fs 43, 50, 56, 61, 68, 73, 80,
85, 92,97, 104, 107).

26.  Since the Second through the Seventh Causes of Action were based on and
re-alleged the .allegations made in the First Cause of Action concerning The Black Cat
Agreement that the agency clause in all the agreements procured by PLA appointed PLA
“irrevocably” and “as an agency coupled with an interest”, each one was a “claim” or
“suit” “arising out of or in connection with a breach or alleged breach” of Grimes’
representations and warranties to Penguin in The Black Cat Agreement, and/or was “a
claim by PLA . . . arising out of or in connection with or in any way concerning” that
agreement, and therefore came within the terms of The Black Cat Indemnity Agreement.

27. The Ninth, Tenth, and Eleventh Causes of Action against Grimes and
Penguin made claims, respectively, for a declaratory judgment, for a permanent
injunction, and for breach of fiduciary duty, all alleged to be arising out of the allegations
in “the First through Seventh Causes of Action.” (Exhibit “2”, {{s 128, 132, 135). The
Ninth Cause of Action for a declaratory judgment was stated to be based on the alleged
existence of “a present and justiciable controversy with respect to each of the agreements
denoted in the First through Seventh Causes of Action.” (Exhibit “2”, q 128) (emphasis
added). The Tenth Cause of Action sought a permanent injunction “with respect to the
agreements denoted in the First through Seventh Causes of Action.” (Exhibit “2”,  132)
(emphasis added). The Eleventh Cause of Action for breach of fiduciary duty alleged
that “[t]he agreements denoted in the First through Seventh Causes of Action created a

fiduciary relationship between Grimes and each of the respective Penguin defendants on
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the one hand and PLA on the other hand.” (Exhibit “2”, § 135) (emphasis added).

28. Since the Ninth, Tenth, and Eleventh Causes of Action derived from the
allegations in the First Cause of Action concerning The Black Cat Agreement, each one
was “claim” or “suit” “arising out of or in connection with a breach or alleged breach” of
Grimes’ representations and warranties to Penguin in The Black Cat Agreemenf, and/or
was “a claim by PLA . . . arising out of or in connection with or in any way concerning”
that agreement, and therefore came within the terms of The Black Cat Indemnity
Agreement.

29.  Grimes and Penguin had entered into an earlier indemnity agreement on
November 19, 2007, amended on December 13, 2007 (the “2007 Indemnity
Agreement”), that was arguably also applicable, along with T4e Black Cat Indemnity
Agreement, to the claims against Penguin in the Second through the Seventh Causes of
Action. A copy of the 2007 Indemnity Agreement is attached to this Complaint as Exhibit
“3”. The Black Cat Indemnity Agreement, however, superseded the 2007 Indemnity
Agreement in that regard because The Black Cat Agreement provided that it “supersedes
all prior agreements, understandings and proposals (whether written or oral) in respect to
the matters specified.” (Exhibit “1”, §31).

PENGUIN DECIDES TO REMAIN NEUTRAL IN THE PLA LAWSUIT

30.  After the PLA Lawsuit was filed in November 2009, Penguin did not
invoke the provisions of the The Black Cat Indemnity Agreement pursuant to which
Grimes was to defend Penguin “through counsel of her own choosing”. Instead, Penguin
advised Grimes in about January 2010 that, because it valued its relationship with PLA as

well as with Grimes, it intended to remain neutral in the PLA Lawsuit and had therefore
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retained its own counsel to represent it in the action.

31. Upon information and belief, Penguin declined to be represented by
Grimes in the PLA Lawsuit in order to protect its business interests with PLA.

32.  PLA had brought other best-selling authors to Penguin besides Grimes.
One of the other best-selling authors that PLA had brought to Penguin was Clive Cussler.
Upon information and belief, at or about the time that the PLA Lawsuit was instituted,
PLA indicated to Penguin that it would move Clive Cussler to a different publisher if
Penguin supported Grimes in her dispute with PLA.

MOTIONS IN THE PLA LAWSUIT

33.  OnJanuary 28, 2010, Grimes made a motion to dismiss the First through
Seventh, Eleventh and Fourteenth Causes of Action in the PLA Complaint.

.34. By Decision and Order dated October 6, 2010, Justice Bernard J. Fried of
the New York Supreme Court granted Grimes’ motion in its entirety, dismissing the First
through Seventh, Eleventh and Fourteenth Causes of Action against Grimes. A copy of
the decision in Peter Lampack Agency, Inc. v. Martha Grimes, 29 Misc.3d 1208(A) (Sup.
Ct. N.Y. Co. 2010) is attached to this Complaint as Exhibit “4”.

3s. In his decision, Justice Fried ruled that the First Cause of Action in the
PLA Complaint should be dismissed on the ground that PLA’s agency, as set forth in its
agency clause, was not “coupled with an interest” and was therefore not “irrevocable.”
Having made that determination on the scope of PLA’s agency clause, Justice Fried
concluded that the Second through the Seventh Causes of Action should be dismissed as
well. 29 Misc.3d 1208(A) at *4 and *5.

36.  Although Penguin had advised Grimes that it intended to remain neutral in
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the PLA Lawsuit, it claimed that it was eventually compelled by the Court to take an
active part in the litigation. As a result, on July 14, 2010, Penguin, by its own'counsel,
moved to dismiss the First through Seventh and the Eleventh Causes of Action.

37. At a hearing in New York Supreme Court on October 28, 2010, Justice
Fried held that the reasoning of the October 6, 2010 Decision and Order in Grimes’ favor
applied equally to Penguin’s motion, and the Court granted Penguin’s motion.

PENGUIN SETS-OFF ITS LEGAL EXPENSES

38.  Inaletter dated January 27, 2011, Penguin notified Grimes that it had o
date incurred legal expenses totaling $219,536.98 in the PLLA Lawsuit. Referring to
“several indemnity agreements”, Penguin stated that it “previously tendered . . . its legal
expenses to Ms. Grimes for reimbursement under the Indemnity Agreements,” that “it has
not received any payment,” and “[t]herefore” that it “intends to exercise its right under
the Indemnity Agreements to withhold and appiy against Ms. Grimes’ indemnity
obligations her author’s share of proceeds under the various book publishing agreements
between her and [Penguin].”

39.  Penguin stated ﬁlﬁt it “attempted to remain neutral in the litigation” but
that the Supreme Court “compel[ed] it to abandon neutrality”. Penguin stated that its
“indemnity set-off” would be in the amount of $164,410.80, which it claimed were the
legal expenses it incurred after the Court “compel[ed] it to abandon neutrality”. Penguin
also stated in the letter that it intended also to “set off” the legal expenses that it would
incur “hereafter” in the PLA Lawsuit. A copy of the January 27, 2011 letter is attached
to this Complaint as Exhibit “5”.

40.  Contrary to its statement in the January 27, 2011 letter, Penguin had not
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“previously tendered” any of its legal expenses to Grimes for reimbursement.

41.  Atthe time of its January 27, 2011 letter, Penguin was contractually
obligated to pay Grimes $150,000 for the publication of the paperback edition of The
Black Cat, $25,000 for the remaining advance due on acceptance of the manuécript of
Grimes’ book Fadeaway Girl, the second book covered by The Black Cat Agreement,
and $25,000 for the publication of Fadeaway Girl.

42.  Inresponse to Penguin’s letter, Grimes advised Penguin that The Black
Cat Indemnity Agreement applied to the claims against Penguin in the PLA Lawsuit,
denied that Grimes had an obligation to pay for Penguin’s legal expenses, or that Penguin
had a right to “set off” those expenses against monies owed to her, and demanded that
Penguin pay her the amounts owed to her under The Black Cat Agreement.

43. Penguin has refused to pay to Grimes the $200,000 owed to her under The
Black Cat Agreement.

44,  Grimes requested by letter dated March 15, 2011 that Penguin provide her
with copies of the invoices and time records evidencing Penguin’s claimed legal expenses
that it had “set off” against monies owed to her.

45.  Penguin has to date not provided Grimes with copies of its counsel’s
invoices and time records.

46. By Stipulation so-ordered by the New York Supreme Court on June 30,
2011, PLA withdrew and discontinued the Ninth and Tenth Causes of Action against
Penguin. As a result, as of June 30, 2011, all claims against Penguin in the PLA Lawsuit
had been either dismissed or discontinued. A copy of the Stipulation is attached to this

Complaint as Exhibit “6”.

10
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CLAIM FOR RELIEF
(Breach of Contract)

47.  Plaintiff repeats and realleges the allegations in Paragraphs 1 to 46 of the
Complaint with the same force and effect as if fully set forth herein.

48.  The Black Cat Indemnity Agreement applies to the claims against Penguin
in the PLA Lawsuit.

49.  The Black Cat Indemnity Agreement provides that Grimes “shall defend
[Penguin] through counsel of her own choosing and [Penguin] shall fully cooperate in
[Grimes’] defense.”

50. The Black Cat Indemnity Agreement does not obligate Grimes to pay for
any legal expenses incurred by Penguin.

51.  The Black Cat Indemnity Agreement does not allow Penguin to “set-off”
its legal expenses against monies that it owes to Grimes.

52.  Penguin materially breached the terms of The Black Cat Agreement when
it “set-off” its legal expenses against monies that it owes to Grimes.

53.  Penguin materially breached the terms of The Black Cat Agreement by not
paying to Grimes the amount of $200,000 that was owed to her.

54.  The Black Cat Indemnity Agreement only permits Pengliin to “withhold”
up to 15% of the monies owed to her under that agreement. Even with respect to such
monies withheld, the agreement requires that any money “withheld” shall be released to
Grimes “within thirty (30) days of a legally binding discontinuance of any such claim,
action or proceeding”.

55.  Penguin materially breached the terms of The Black Cat Agreement when

it withheld 100% of the monies owed to Grimes under that agreement, and when it did

11
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not release to Grimes any monies that it withheld by July 30, 2011, 30 days after the
discontinuance of all claims against it in the PLA Lawsuit.

56.  Penguin materially breached the terms of The Black Cat Agreement by
putting its own commercial interests ahead of its contractual obligation to “fully
cooperate” with Grimes in the defense of the PLA Lawsuit.

57.  Penguin materially breached its implied covenant of good faith and fair
dealing in The Black Cat Agreement by its actions in, inter alia, misrepresenting that it
had previously “tendered” its legal expenses to Grimes for payment, in not advising
Grimes in advance that it intended to charge her for its legal expenses, and by setting-off
from monies owed to her legal expenses that were far in excess of what was reasonable.

58.  Grimes has been damaged in an amount to be determined, but that she |

believes to be in excess of $200,000.

12
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WHEREFORE, plaintiff Martha Grimes respectfully asks the Court to grant her

judgment against defendant as follows:

1. Awarding her damages in an amount to be determined but believed to
be in excess of $200,000;
2. The costs and expenses of this action, including reasonable attorney’s
' fees;
3. Pre-judgment interest; and
4. Such other and further relief as the Court may deem just and proper.
DEMAND FOR JURY TRIAL

Plaintiff demands trial by jury of all claims so triable.

Dated: August 10, 2011 Q’ﬂdd é: K ‘ w
‘ David B. Wolf
DAVIDWOLFLAW pllc

One Grand Central Place

60 East 42" Street, Suite 4700

New York, NY 10165

Tel. 212.485.9808

Fax 212.485.9809

david@davidwolflaw.com
Attorneys for Plaintiff Martha Grimes

13
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EXHIBIT1
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AGREEMENT made this 27* day of August, 2003
between Martha Grimes
{name)
residing at 115 D Streef, G-6
(address)
Washington, DC 20003
(city) (state, zip code, country)
and
(nesie)
i
(eddress)
foituly {atata o
teitys {state-2ip-cade countny)

(individually or coflectively the “Author®)
an Viking Penguin, a division of Penguin Group (USA} Inc., whose principal office is located at 375 Hudson
Street, New York, New York 10014 {the "Publisher*).

WHEREAS the Author i3 or will be the proprictor of the following described literary works (each
individually a “Book™ and coliectively the "Work"):

Tentative Title:
~(the fina) tite) Book I: THE BLACK CAT*
**(the final ttle shall Book IL: UNTITLED NOVEL*

be nmutushly agreed
upon &y the Author

and the Pabllaher) Subject Matier Description:

Book I: the Author's next Richard Jury novel in which Jury refurns with his trademark znalyticat
gifts and charm to solve the murder of & girt who's left Sehind nothing but an eponymous and
winsome black cat, as well ag the string of escort murders that follow it the wake of her death

Book Ii: the Anthor’s ;;extsland-alone non-Richard Jury nove]

WHEREAS the Author desires to have the Publisher publish, and the Publisher desires (o publish, the Work
on the terms and conditions and in consideration of the covenants set forth herein;

AUTHOR AND PUBLISHER AGREE:
Author's L. The Author hereby grents to the Publisher during the full term of copyright, and any renewals,
Grant continuations and extensions thereof, in cach of the following cotntries and territories:

(8) The exclusive right to print, publish and sell the Work, in whole er in patt, in the English language in
the Uniled States of America, its territorles and possessions, the Philippine Republic and Pyerio Rlco (the
*o}: Schedule A Exclusive Terrltory”), and to sell the same nonexclusively for export to the "Nonexclusive Tenltory,” that Is all
counlries sre reserved  COUNtrics other than those designated as axclusive In this subparagraph and in subparagraph 1(b} end in Schedule
erclustvely for ihe A, which is atleched to and i3 part of this Agreement (the “Schedule A Countries™)*;
Author, (b) The exclusive right to print, publish and sell the Work and to ficense the Work, in whole orin part,
for publication, in the English language in Canada {which shall be included in the designation "Exclusive
Territory™);
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“ledlf:  subject o
Autkor's prior written
approval, nech
approval nol (0 be
unressonably delayed

HN4:  with  the
exception of
permissions, uth
lcenses  shall ke
subject to Author's
prier writien
Appraval, such
spproval not {fo be
unreasonably delayed

#(0): {the Aulhor shall
have spproval of the
conlenls  of  anmy
abridgement,  digest,
er condensed version
of the Work)

@1k {such premivm
sales or llcenses shall
be subject (o Author’s
prior written
approval)

%)  non-dramstic
veproduciions of fhe
verbetim text of

Author's Rep-
resentafions,
‘Warranties

end Indemnittes

Wheaever  Im this
patagraph 2 provision
Is made for atlorney's
fees, it shall mean
veatonable  attormey's
fets, evidenced 1n
wiillng,

*Any paymenls
wihheld by Publtsher
punuant  to  this
pargraph  shelf  be
releastd  lo Autbor
afler a perfod of one
{1) year In the event of
any clelm, action, or
proveeding  that &
threatened  but  wot
purssed, or H a
proceeding iy Instituted
but remalas dormant
for one (I} vear, or
within thirty (30) days
of a legally binding
discontinuance of may
such clsfin, acton, or
proceeding or if guch
clalm,  actiea  or
proceeding s barred
by the statute of
Hmilatians)

{¢) The exclusive right in the Exclusive Territory i8s; and nonexclusively in the
Nonexclusive Territory, 10 license the Work {but the Pablisker shall not license the Work for publication prior to
the publication of Publisher's respective original hardcover and mass market paperback edition(s) of the Work
hereunder), in whole or in part, for publication In the English language in the following editions: (i) mass market
paperback®, (ii} trade paperback?, (jii) originat hardeaver and (iv) herdcover reprint*;

{f) The exclusive right in the Exclusive Temitory fes; and nonexclusively in the
Nonexeclusive Temitory in the English language, to license the Work, in whole or in part, for publicatien by baok clubs
and after first book publication, in megazine condensations+, newspaper syndications, serializations, and as provided
in paragraph 104;

{g) The exclusive right in the Exclusive Territory and-the-Sehisdule-A-Gauntsies; and nonexcluslvely in the Nonexclusive
Termitory in the English language, to piint, publish and sell the Work and to Jicense the Werk, in whole or in par, for
publication, in textbesk-editions; large type editions, anthologies,ni ith i premium(@, direct mail,
coupon advedising#; non-dramatic zudio recordingsH, H being understosd and agreed that the Author retains

unabridged-asudio rights for the libracy het-and fsual 128,
h) Fa- pr oy ot H .0 s lorthe SV ork ghaiish L veeld & Il Erve E. dol tin b, Lol e drati 4> T
iy - hadh L v Y
wilomitad tal -t 5 P 2odt o Al Sosn iy & the- ok th-tile-afth i - A L e £or adh,
} ight 1o g ez the for-otdus
arr st ire-tho Wiade o oo acbor salaci %
Produciec{iF}Hey or-games-end (57} r g fe; y Y ™
fok:! ucive- skt ted otk Jo R motiom Bl 50 lolatiotam radin Lt Aol athar f Py CR YV VLTINS
M eopl icburey o vfadiarlyrie; P 2} Yotk
. theoughourhwworid and

() The exclusive right in the Exclusive Teritory end-the-Sehedule—A-Countries; and nonexclysively in the
Nonexclusive Territory, to display % the Work in any manner designed to be read In the English language and to license
(subJect to Author’s prior written approval) the display of % the Work in any manner designed to be read In the English
language, in whale or in part, by any means, method, device or procsss now known or later developed, and whether the
images of the Work are shown sequentially or nonsequentially ("Display Rights"), Including microfilm, microfiche, data
tefrieval and storage systems, compuler software sysiems, and ell other forms of copying of the Aulhor's words in any
manner designed to be visually read with no gound, video, anlmation or graphies {but not the right to combins the
Work with any other work or to add, modify, alter, adapt, or change the Wak). Interactive multimedia rights to the
text of the Work with nen-textual elements such a3 sound, muste, visuals, graphics, or other multimedia features in
an interactive multimedia form are reserved to the Author for the Author's sole use and dispositien.

2. The Author hereby represents and warrants to the Publisher, any seller or distributor of the Work, and to the
Publisher's successors, licensees and assigns, and any officers, agents and employees of the foregolng: that he is the sole
Author of the Work; that the Work is or will be the Author’s next book-length wark of fiction written under his name or
a pseudonym or in collaboraticn with any other person; that he is the sole and exclusive ewner of all rights granted fo the
Publisher in this Agreement and has not assigned, pledged or otherwise encumbered the same; that the Work Is original,
has not been published in book form In fhe Englist language in the Exclusi Territory, and is not in the public
domain; that he has full power to enter Into this Agreement and to make the grants herein contained; that the Work does

- o, In whele or in part, infringe any copyright or violate any right of privacy or other personal or property. right

whalscever, or contain any libelous matter or matter otherwise contrary to law; that no recipe, formula or instruction
contained in the Work is Injurious o the user; asdshatall assorted-as-fects-ars-bosed-on-the-Authors-carsful nvestigati

In the cvent of the assertion of any claim, action or proceeding inconslsicnt with any of the foregolng representations
and warrantics, (g) the Publisher shalf have the right to defend the samc through counse! of itg own choosing, and in edditian,
the Author may retain her own counsel at fier own expense; and (b} the Author shall fislly cooperate in the Publishers
defense and shall indemnify and hold hammless the Publisher, any selier or distributer of the Work, and the Publisher's
successors, licensees and assigns, and any officers, agenis and employees of the foregoing, fom and against &ny and all
lisbility, damage, loss, exp (including attorneys' fees 1o the extent provided below) and setilement costs, resulting from any
such claim, action or procceding, provided that no scillement covered by this Indemnity shall be cffected by the Publisher
without the prior written consent of the Authar, which consent shall not be unseasonably withheld,

Except where the claim, action or proceeding resulls from the Author's willful breach of any of his foregoing
wamanties or representations, the Publisher and the Author will share equally the Publisher's attorneys® fees and legal
expenses and any settlement made by or final judg or decree rendered against the Publisher (such fees, expenses,
settlement andfor judgment or decree being, collectively, “Legal Costs"), provided that in no event shall the Author be
required to contribute to Legal Costs mare than either the fotal advance against royalties paid or payable to the Author
under paragraph § of this Agreement with respect to the Book(s) for which there s a legal claim, or the Author's
share of the deductible under the Publisher's curent media insurance poticy (if applicablc), whichever Is less. Where,
however, the claim, action or proceeding results from the Authos's willful breach of any of his foregoing warranties or
representations, the Author will be responsible for the entire amount of such Legal Costs. If at any time the Author
desires to settle such claim, action or proceeding, but the Publisher desires to continue the defense thereof] the Author's
liability under the foregoing indemnity shall be limited to the bona fide scttlement amount accepted by the claimant
(evidenced in waiting) in respect to such clalm, action or proceeding plus one-half (!4} of the Publisher's aftorneys'
fees and legal expenses up to the time that the claimant and the Author agreed upon the amount.

IF any such claim, action or proceeding is threatened or instituted, the Publisher shall promptiy notify the Author and, in
the Publisher’s sole discretion, may withhold reasonable payments duc the Author under this er-any-other proviousiy d
agreement between the Publisher and the Author, subject to the Author's right 10 draw on such sums to defray expenses of the

any Judgment or decres rendered. * In the event that a judgment or decree shall be entered in eny court based upon any such
claim, action or proceeding and the Author shall desire to appeal, the Author shall indemnify and hold harmiess the Publisher,
any seller or distributer of the Work, and the Published’s successors, Hoensces and assigns, and any officers, agents and
employees of the foregoing, from and agaiast any and alt Jisbility, damege, loss, and expenss (including all attomeys® fees) of
such appeal and shall furnish and file all bonds necessary (o perfect said sppeal and (o stay execution of any such judgment or

stayed by the Author, or If costs and expenses (including attomeys' fees) covered by the foregoing indemnity are not prompily
paid by the Author, the Publisher may apply the payments 50 withkeld to the satisfaction and discharge of such judgment or
decree and ta the payment of such costs and CXPENSes,

Irrespective of the foregoing, the Publisher shall have the Tight at any time on its gwn behalf and expense (o settle any
such claim, action or procecding without the Author's consent. Similarly, the Author shall have the clght at any time on her
own behalf and expense o seffle such clalm, ection, or proceeding without the Pablisher's consent, Any claim of
pisglarism or copyright infringement so seitied shall be without admission of Hability on the part of the Author or the
Publisher,

The representations, warranties and indemnities contained herein are continuing representations, warranties and
indemaliies end shall survive the termination of this Agr .
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3. (8) * The Author shall deliver to the Publisher on or before May 30, 2010 one (1} disc and two (2) complete
typewritten coples of the manuscript of the Book I in its final form, in the English language, consisting of approximately
75.000-80,800 words, in style, content, length, and form satisfactory to the Publisher.

(b} If the Author fails to deliver the manuseript for Book IT within sixty (60) days of by that date, the Publisher shalf
have the right to terminate this Agr 1+ upon writlen notice to the Auther, in which event the Author shall prompily
repay to the Publisher any and alf sums paid to the Author for Boak 1L, whereupon all rights, fitle, and interest for Book I1
shall revert to the Author for His sols use and disporition and such termination shall also apply to the option work
under Paragraph 26,

(¢} If the Publisher should terminate this Agreement a5 to Book M pursvant to subparsgraph 3(b), the Author shal
not, far a perfod of twelve (12} months from he effective date of termination, publish or permit the publication of the
Book I or any other work of a substantially similar nature or subject matter by any other publisher without first offering
the manuscript for any-such Book IT or wark {in the form delivered to such other publisher) to the Publisher upon the
terms set forth in this Agreement. If the Publisher fails fo sceept Boolt I, or any other work of & substantially similar
nature or subject matter, fo writing within thirty (30) days of its receipt thereof, there shall be no further ohligation
between fhe parties with respect to such fermbnated Book.

(d) If the manuscript# or any portion thereof, when delivered, is not satisfactory to the Publisher In style, content,
Tength, and form, the Publisher, i-its-sole-diseretion, shall have-the-opiien-eitherto notify the Author in writing within
thirty (30} days of Publisher’s receipt& to what extent the manuscaipt (or relevant portion) is not sstlsfactory, in which
event the Author shall have ninety (90) thisty-(30) days following the receipt of such nofice to submit a manuscript (or
relevant portion) that is satisfactory es provided in subparagraph 3(a) above end as provided by such notice, or to

ferminate this Agrecmenti# upon written nofice to the Author,
(ﬂ) lfgl,'::\-l-"l shall g the :,..s..’c.' A

{e-subpargrap) the Author fails or
refuses to comply with the notice or if Pablisher finds the revised manaseript not satisfactory, the Publisher, in its
sole discretion, shall have the option elther to terminate this Agreement## upon written notice to the Author or fo Rccept
them lph. to-hava-ths. 7-work-dons-uponth iptifnsedb ploying-outside editarial ass! -esviio-charge
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(£} If tho Publisher exercises its option fo terminate this Agrcement as to Book IT as provided in subparagraph 3(d}-or
3(e) above, the Author shall use his best offorts to sell such Book or any portion thereof elsewhere and shall repay any and
all sums paid to him for such terminated Book under this Agreement out of the first and subsequent payments due him
when and if another publisher accepts such Book or any poxtion thereof for publication %. (Such payments from another
publisher, up to the total amount of any and ail sums pafd to the Author under this Agreement, being “Pirst Proceeds.™)
The Author hereby (1) assigns and transfers to the Publisher the Author's right to receive Pirst Proceeds and (2)
authorizes and directs any other publisher from whom the Author is entitled to receive First Proceeds to pay such sums
directly to the Publisher on Publisher's written demand therefor,
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{h) If copyrighted material is included in the Work (other than that of which the Author is the lawful proprietor), the
Authar, at his sole expense, shall secure from the copyright proprictor and deliver to the Publisher written permission, in
form reasonably satisfactory to the Publisher, to reproduce such materlals in the Work and in afl editions, adaptations
end-media and in the territory and during the entire term permitted in this Agreement @.

(i) The Aathor shall promptly read, revise, correct end returm to the Publisher all proofs of the Wotk submitied to him
by the Publisher. The Author shall pay for ali alterations in the proof inade at the Author's request (exclusive of the cost
of carrecting typesetier emors or making Publisher alterations), to the extent that such alterations exceed ten percent
{10%) of the cost of composition per Book. The Author shall pay for all alterations (exclusive of the cost of correcling
eurors of the typesetter making Publisher alterations) that he requests after page proofs have been made or typeselting of
the Work has been comrected in conformity with the Author's corrected galley proof, Such costs, if any, of the Author's
alterations, shall be charged fo the Author's royalty wccount for the applicable Book hereunder.

4. {a) Bxcept as provided in subparapraphs 4(b) end-4(e) below, the Publisher will, within twelve (12) months afler
slgning of this Agveement with respect to Book I and within éwelve (12) monihs after acceptance of Book I es

§ 7 Tirst publish or cause publication of such Book in a Viking trade hardcover edition In
the United States and Canada # and subsequently in such editions, imprinis, style and manner and at such prices as it
deems suitable, (SEE RIDER TO SUBPARAGRAPH 4(a).) The Publisher shall be autharized to exercise the usuat
editorial privileges In the course of preparing the Book for composition and to meke the manuscript conform fo its
standard style of punctuation, spefling, capitalzation and usage. *

(b} I, for any reason beyond the control of the publisher, the Publisher fails The-failure-of the-Rublisher fo publish of
eause-publieation-of 8 Book within the time peried and manner set forth in subparagraph 4(g) above it shall not be
deemed 10 be a violation of this Agreement if such failure to publish s caused by restrictions of govemmental ageacles,
labor disputes, inability to have the book manufactured or to obtain the materials necessary for its manufacture, o by any
delay occasioned by the assertion of any claim, action ot proceeding covered by any of the representations and warranlics
contafned in paragraph 2, or for any other cause beyond the control of the Publisher. In the event of a defay resulting from
any cause referred to in this subparagraph the publication date ma » &1 the Publisher’s option, be postponed accordingly,
provided, however, that if the delay is occasioned by the assertion of any claim, action or proceeding covered by any of
the representations and warraniles contained in paragraph 2 hereof and such clalm, action or proceeding Is not resolved
by seitlement or fina! judgment within twelve (12} s%-{6) months, the Publisher shall + have the option to terminate this
Agreement upon written nofice do the Author with respect to the terminated Book in g and the Author shall,
within twelve (12} months of recelpt of such netice, thereupon repay any advance pald to him with respect to such
tevwlnated Book(s) in which evént all rights, fitie, and interest to the terminated Book(s) shall revert to the Author for her
sole use and disposition or to publish the ferminated Book(s) within an additlonal six (6) months.
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(€) Subject to the provistons of subparagraph 4(a} hereof, nothing Wothing hercin shall require the Publisher to
publish or license cach and every edition permitted to be published or licensed hereunder. Furthemmore, the Publisher

property or personal dght of any person, or containg any libelous cr other untawful matter, o presents s substantial risk of
liability or injury to third persons or of govermmental action against the Work. If in the good fulth written opinion of
Publisher’s legal counsel the Publisher is unable to Initislly publish the Work for the reasons set forth in this
subparagraph, the Publisher shafl have the vight to terminate this Agreement with respect to that Book by written notice to
the Author within ehirty (30) days thereafter, and the Author shall thereupon repay any advance paid to him with respect
to that Book out of the first payments dus her when &nd If another publisher acquires any of the sare exclusive rights in
the terminated Book granfed to the Publisher under this Agresment. Any balauce of the advance a0t repatd at the end of
twelve (12) months shall become Immediately due and payabie to the Publisher by the Author, whereupon all rights, tiile,
and Interest with respect to that Book shall revert to the Author for her sole use and disposition. Upon Author's written
request, the Pablisher will furnish a copy of stich fegal opinlon in wrlting to the Autlior within thirty (30) days of such
written request,

(f} Publisher may elect to havs the Work reviewed by ifs counsel prior to publication in which event the Author shall
cooperate in the vetting process and shall make such changes in the Work as are requested by Publisher's counsel, Such
vetting and changes made as a result of the vetling shall not diminish the Author's representations, warranties and
indemnities under paragraph 2 of this Agreement,

3. The Publisher shall pay to the Author as & non-returnable advauce under thls Agreement {except where
pravided in this Agreement that the Author Is specifically required to repay) against all royaliies and other sums
aceruing to the Author under this Agreement, the sum of

Soven Hundred Thousand Dollays........ e e e s e e et canae s seseennanen ($700,000.00)
{allocated Six Aundred Thousand Daltare(§600,000.00) for Book Y and One Hundred Thousand Dollars{$100,000.06)
for Book H) to be paid as follgws: :

Book I;

$300,600.00 on signing of ihis Agreement;

$150,000.00 on Publisher's fnitial hardcover publication of Book 1, but nio later than twelve {I2) months after signing of
this Agreement; and

$150,008.00 on Publisher's initial paperback publication of Book I, but no Inter thar twenty-four (24) months after
signing of this Agreement, :

Bgok IT;

$25,000.00 an signing of this Agreement;

$25,000.00 on delivery and Publisher’s feceptance of the complets and finlshed manuscript of Book I}

$25,000.00 on Publisher's inifial fhardcover publication of Bogk HI, buk no later than twelve {12} months after detivery and
Fublisher's Pt of the complete and finished manuscrlpt of Book IN; and

525,000.00 on Publisher's fnitint paperback publication of Book IL, but no iater than twenty-four (24) months after
delivery and Publisher’s X of the complete and finished ipt of Book I,

SEE PARAGRAPH 42.

6. The Publisher shelf pay to the Author, or credit to the Author's account, the following royallies on coples sold of any
trade hardcover edition of the Work published by the Publisher, less credited returns and less a reasonable reserve for
estimated returns ¢;

(8) Except as otherwise provided In this paregraph 6 or subparagraph [1(a) below, the following percentages of
the Publisher's suggested retall price as defined in subparagraph 35(a) befow {"Suggested Retat Piice™, of each copy sold
in the United States through normal channets #:

With respect to erch Book separately
Ten percent (10%) on the first 5,000 copies of each Book sold; and

Twelve and one-half percent {12%%) on the next 5,000 caples of each Brok soddd; and
Rifiteen percent (15%) on all coples of each Book z0!d thereafter.

Caples covered by any other subperagraph of this Pparagraph 6, other than subparagraphs 6{b) and 6{h), and (), shall not be
included in the computation of total copies sold for purposes of this subparagraph 6(a);

() Where the discount co jobbers or to wholesale distrib or booksellers (except as provided for in
subparagraph 6(d) below) an copies of any edition published by the Publisher fs more than fifty two percent (S2%), the
Publisher shall pay to the Author the prevailing royalty rate under subparagraph 6{a) shove less one-half (45} the difference
between g forty-four percent (44%4) discount and the discount granted (it being understood-that in no event shal] the amount
pald to the Author be less than one-half {!4) the prevailing royalty rate under subparagraph 6(a) above), but the regular rato
of royalty, regardless of discount, shall be paid on books delivered to booksellers and bookdealers in payment for trade
advenising;

(€} A royalty of ten percent (10%) of the amount received as defined in subparagraph 35(b) below ("Amount
Recelved®), by the Publisher on sales of overstack and damaged coples that the Publisher deems expedient to sell at a
discount of sixty pescent (60%5) or more; provided that the royalty shall in no event exceed one half (%) of the excess of the
Amount Received by the Publisher over the Publisher's manufacluring cost as defined in subparagraph 35(c) below
("Menufactwring Cost™). Ne sale of overstock shall teke place within the flrst year after publcation of the refevant
Baok in beok form. exeept-upon-the-weitten eitt-of-the-Author-orthe-Authors-agen ! h-27-bel

OEIOWS

¥ ¥ (et

{d) For sales outside normal wholesale and retaf] trade channcls, a royelty of ten percent (109) of the Amount
Received by the Publisher on sales at a discount between fifty peroent (50%) and sixty percent (60%) of the Publisher's
Suggested Retail Price and five perocnt (5%) of the Amount Received on seles a1 a discount of sixty percent (60%) or more;
provided that the royaliy shall In no event exceed one-half () of the excess of the Amount Recelved by the Publisher over
the Pablisher's Manufacturing Cost;

{e) A royaliy of ten percent {10%) of the Amount Received by the Publisher for copics, bound or in sheets, sold
for export (except as provided in subparagrsph 5(f) below); provided that the royalty shall in ne event exceed one-half (%)
of the excess of the Amount Received by the Publisher over the Publisher's Manufacturing Cost;

(f) A royalty of two-thirds (%) of (he prevailing rate under subparagraph 6(a) above based upon Pubfisher’s
Suggested Retall Price twsive-and-ons-half = {121494)-of-the-Ameunt-Received-by_th Publisher on all sales in
Canada of copics of any hardcover edition published by the Publisher;
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(8) A royalty of five percent (5%} of the actual selling price on coples sold by the Publisher directly to
commercial purchesers as a premium® or to the consumer through the medium of mail-order coupen advertising,
direct by-mail clrcularization or solicitation by radioe or television; .

() A royalty of ten percent (10%) of the Publisher's Suggested Retail Price or & royalty equal to the initial
royalty rate under subparagraph 6(a) above, whichever is lower, on alt copies sold from & reprinting of two thousand
five hundred (2,500) copies or less made within the Tirst two years after publication fonly one [1] such reprinting
may be made at such reduced royalty);

() A royalty of one-half (3) of the prevailing royalty rate under subparagraph 6{2) above on all coples sold
from a reprinting of two thousand five hundred {2,500) coples or less made no earlier than two {2) years after first
publication, provided that seles under subiparagraphs 6{a) and 6(b) above in the six (6) month period immiediately
preceding such reprinting do not exceed five hundred (500) coples (only one [1] such reprinting 2 year may be made
at such reduced royalty);

(i} A royalty of five percent (5%} of the Publisher's Suggoested Relail Price of each copy sold within the
United States of any hardcover reprint edition issued by the Pubfisher at a Suggested Retail Price of not more than
two-thirds (%) of the originel Suggested Regail Pricerand '

7. The Publisher shaff pay to the Author, or credit to the Author's account, the foflowing royalties on copies sold of
any mass marke{ paperback edltion of the Work published by the Publisher, less ‘credited retums and less a reasonable
reserve for estimated returns (axch reserves to be withtield for no losger than three [3] full royalty perfods sfier pobfteation of sny
cdltlon or velssoe of the Work and In each Instence be distributed to the Author af the time of the mext accounting)

(8) Bxoept as otherwise pravided in this paragraph 7 or subparagraph 11(s) below, the following percentages of
the Publisher's Suggested Retail Price of each capy sold in the United States through normal channels:

With respect to each Book separately
Ten percent (10%) on the first 250,000 coples of each Book sold;

Twelve and one-half percent (12%% on the next 250,000 coples of each Book sold;and

Fifteen percent (15%) on ail coples ofeach Book sold thereafter.

Coples covered by any other subparagreph of this paragraph 7 shall not be included in the putation of tota! copies sotd
for purposes of this subparagraph 7(a);

(b) A royalty of five percent (5%) of the Publisher's Suggested Retail Price on all coples sold for export, or oalside
the United States @; and

{c} A royalty of five percent (5%) of the Amount Received by the Publisher on sales of overstock and damaged
copies, and on all copics sold to u govemmental agency, 10 & book club, through the medium of mail erder, to commercial
purchasers as a premium (premium sakes are sublect to the Author's prior writien approvsl), in bulk outside normal {wholessle and
retail} channels, and for each copy sold at a discount of #ixty percent (60%) from the
Publisher’s Suggested Retail Price of the mess market paperback cdition of the Work; provided that the rayalty shalf ia no
evenl exceed onre-half (1) of the excess of the Amount Received by the Publisher over the Pablisher's Manufacturing Cost.

8. The Publisher shalf pay ta the Author, or eredit to the Author's account, the foflowing royalties on copies sold of
any trads paperback edition of the Work published by the Publisher, less credited returns and fess a reasonable reserve for
eslimated retums (such reserves fo bewithheld for no Yomger than three 13} full royalty periods aRer publication of any editlon or refssye
efthe Work end in each Instanee be distributed fo the Author at {he time of the gext Recounting):

(8} Bxcept as otherwise provided In this paragraph 8 or subparagraph 11{a) below, the foftowing percentages of
the Publisher's Suggested Retsil Price of each copy sod in the United States through normal channels:

Seven and onehalf percent (T4%) on ait coples of each Book sold,

Copics covered by any other subparagraph of this paragraph 8 shalt not be included in the compulation of 1otal copies sold
for purposes of this subparagraph 8(a);

(b) A royalty of two-thirds (¥} of the prevailing royalty rate under subparagraph 8(a} above, based upon the
Amount Received by the Publisher, on all copics sold for export, or outslde the Unized States @; and

{c) A royalty of five percent (5%) of the Amount Received by the Publisher on sales of overstack and damaged
copies, and on all copies sofd to a govemmental agency, through the medium of mail order, to commercial purchasers as a
premium (premiom asles are subject (o the Author's prior wifitem approval), in bulk to book clubs and outside normal {wholesale

9. (2) The Publisher shall pay to the Author, or credit fo the Authos's account, the following royallies on copies sold
by the Publisher of any audlo cassctte (or other sound recording) of the Work, It being andersteod and agreed that the
Author retalns unabridged-audio rights for the library market, icss credited returns and less a reasonable reserve for
estimated retums®, and except as otherwise provided in subparagraph 11¢a) below:

() = rayally of ten percent {10%) of the Amount Recelved by the Publisher, except as otherwlse
provided In subperagraph 9{a)il) betow; and
{H} for dowaloadable audio recordings, the royalty shall be twice the royalty rate listed In
subparagraph 9(a)}f) above, based on the Amount Received by the Publisher. .
Copies covered by each of the above subparagraphs shall enly be included in the computation of total coples sold for
purposss of the respective subparagraph. See Rider to Subparagraph 9 {a).

-(b)-(1) The-Pablisher shall pay to the Authot or credit to-the Author’s account, the following royaliies on copies
sold by the Publisher of any versions of the Work vesulting from Publisher's exercise of Display Rights as defined in
subparagraph 1(j) above, less any credited returns and a reasonable reserve for estimated returns and €XCept as provided in
subparagraph 11(a) below: a royalty of fifteen percent {15%) of the Publisher's Suggested Retail Price on all copies of

subscriptions or receives e from micco-t fons,

royalty of twice the voyalty vafe set forth fn subparsgraph S(b}(7) sbove based upon the Amount Recefved by the Publisher with
respect to each Hook.

Where, however, the thind party applics or charges 8 retall prive suggested or established by the Pablisher, the royalty shall be that sct forth

in subperagreph S(bX{i) sbove.
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10. (8) The Publisher shell pay to the Author, or credit to the Author's &ccount, the specified percentage of the
actual proceeds recelved by the Publisher from the licensing of the following rights: (see also paragraph 1 for
approvals, see rider to subparagraph 10(a), see paragraph 38)

Right Percentage to be Paid to Author
*Mass Market Paperback 50%
*Trads Paperback 50%
*Hardcover Reprint 50%
Book Club 56%
Syndlcation © 50%

Second Perfodical Rights (after first
book publication): serialization, digest,
abridgment, condensation, excerpt 50%

Anthology and Other Selection Reprint, in
whole or in part: In complete, condensed,
adapted or abridged versions 50%

TextbookBditien; Large Type Edition,
Ploture-Book-Edition; Photonovel 50%

Premium#, Direct mall, Coupon Advertising 50%
Publicatien-in-the- Bnglish-language
in-the-Schedule-A-Countrles—

Publication in the English language
in Cenada 66%%

*Non-Dramatic Audio Recordings 30%
(it belng understaod and agreed that the Author
retalng unabridged-uudlo rights for the library market)

Display Rights (subject to Author's prior
written approval) 50%

11. No royalty, fee or other charge shall be payable to the Author for the following, applicable to all editlons of
the Work published or caused to be published pursuant to this Agreement:
{2) Sales made at or below Manufacturing Cost, copies destroyed, copies furnished gratis to the Author,
editorfal review coples, or copies otherwise used to promote the sale of the Work;
(b) Licensing publication of the Work witkout fee, In Braille {or similar tactile symbels), or by-audie
recordings-orvisualrecordings; solely for the blind and other physically handicapped persons; and :
(c) Ryblish hE-OF-peRn "-: ehtors-to-pubtsh-or-oroadoast-arim radio; televislon-oron-line-celection

rights: SEE RIDER TO SUBPGRA.PH 11(s).
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Blexoept In the event of termination as set forth hecelp, vatarned l&vum:kdlmb:deemudmnuuwlnglnlhel’nbiabu'undw!hhpmvhlea)
+If after {ermination for von-deftvery under subparagraph 3{b) beveof the Author falls to vepay to the Publisher any and afl sums pald fo the
Author-under thls Ag such pay shall be ehurg zalast and ble by the Poblisher from nay and all moakes socruing 60 (he
Autlior under fifr or any other spreement with the Pablisher.,

12. Thie Publisher shall render semiannual statements of account in accordance with lts regul
exoept-tnat-the-Reststatement shall-not-be-rendeced-untilat-least 5 £63 moaths-aflerp o-date. Such statements shalt
be submitted to the Author, together with payment for all amounts due for each period®, during the fourth menth following
the close of each period, so long as any paymicnts are due. All payments made by the Publisher to or for the account of the

ar accounting practices;

accruing to the Author under this or-any-ether-proviotis agreement with the Publisher, and all sums owing by the Auther to
the Publisher under this or-any-ether agresment may be deducted from payments acoruing to the Author tnder this er-any

agreement with the Publisher 4, + State, federal, and foreign taxes on the Author’s camings, when required by
law to be withheld end pald by the Publisteer, shall be proper charges agalnst the Author's eamings hereunder. When the
balence to the credit of the Author at the end of any statement period shall be less than twenty-five doliars ($25.00), o a
statement shall be rendered, and the amount dug shali be carried forward. The Author or his duly suthorized representatives
shall have the right upon written tequest to examine the Publisher's records that relate to the Work; such examination shall be
at the cost of the Aulhor unless emrors of sccounting amounting to five percent (5%) or more of the total sum paid to the.
Author during the period covered by such request shall be found to his disadvantage, In which case the cost shall be bome by
the Publisher, SEE PARAGRAFHS 37 AND 38.

13. (a) The Publisher shell print in each editfon of the Work published by it a proper United States copyright
notlce in the name of the Author, sufficfent to secure full United States copyright and Universal Copyright Conveation
protection in the Work to the Author such-persen, The Author hercby appaints the Publisher as her suthorized
representative for copyright reglstration as-his-attornsy-In-faet, and In such capacity the Publisher shall duly register a
claim for United States copyright in the Work in the Author's such-persen's name, and for any renewals, extenslons or
continuations thereof if necessary, and shall deposit the required nuraber of coples of the Work with the Library of
Congress, The Publisher shall use-ifs-best-suriato see that every license granted by it to publish, reproduce or otherwise
use the Work, in whols or in part, shall contain a specifio requirement that the licensee will print & proper copyright

{b) The Author, his helrs, executors, administrators, successors and assigns shall render such cooperation and
assistance as the Publisher may reasonably request to protect the rights granted hereunder, including (but not by way of
limitation) delivering to the Publisher apprapriate transfers of copyright and other documents, In legally recordable form,
in respect fo all or any portion of the Work or any edition thereof. In addition, the Author shalf promptly notify the
Publisher of any arrangement he makes for the publication of the Work prior to publication by the Publisher, in whole
or in part, by any person other than the Publisher, as to any rights reserved to the Authar hereunder.

(<) If the Work contains & substantial portion of materlal taken from documents prepared and published by the
United States Government and therefore not subject to copyright, the Author shall notify the Publisher in writing of the
existence and location of all such material in the Work,

14. Tn the event thal the copyright of the Work shall be infringed as pertains to the exclusive publication rights
grauted herein, and If no mutually satisfactory arrangement shall be amived at for joint sction In regard thereto, efther the
Author or the Publisher, jointly or separately, shall have the right to bring &n action to enfoin such infringement and to
recover damages. If they shall proceed Jointly, the expenses and Tecoveries, if any, shall be shared equally; if they cannot
agree 16 proceed folntly, any party golng forward with such sctlon shall bear # ki 5 !

. If the party bringing action does not hold the record title of the copyright, the other
party will transfer end permit the recordation of such copyright ownership as wilf permit the former to bring the action in his
or its own name. Such record (Itle will be transferred back o the original holder et the concluslon of such actlon,

IS, The Publisher shall not be respousible for auy inadvertent loss or damage to any property of the Author, Inthe
absence-of-a-vritten-request-from-the-Author riado-prior-to-publisation; TnePublisher,aﬁerpuinwtfonoflheWork,
way-dispase-of shall use Its best efforts to return the original manuscript and proofs. '

16. The Author shall be entitled to receive on publication fifty (50) ten-(30} fice copies of each physical edition of
each Book published by the Publisher, and shall have the vight to purchase further coples for personal use and not for re~
sale at & discount of forty percent (40%) from the Publisher’s Suggested Retail Price. Cowan, DeBaets, Abrahams &
Sheppard LLF shall be entifled {0 recelve twenty (20} free coples of each physical edition of each Book.

17. The Publisher shall notify the Author of the terms of eny contracts or agreements entered into by the Publisher for
any grant or license permitted under this Agreement where the Author's share of the proceeds or royalty is or is likely to
amount to two hnndred fifty dollars (5250.00) -80) or more and, upon the Author's request, shall
furnish the Author with a copy of each such contract or sgreement. Publisher shall use best efforts to see that the Author
recefves five (5) coples of any such licensed edition, If available,

18. The Publisher, in its sele discretion, may use and authoriza the use of the Author's name, pre-approved fikeness,
pre-approved photograph and pre-spproved biographical data in connection with advertising, publicizing, licensing and
prometing the Work;—and-any—commercial-adaptation-thers . The Author shall nof be depleted as endorsing any
commerclal product, service, or convmadity other than the Work without the Author's prior written consent.
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20. The Author agrees that during the term of this Agreement he will notin the Exclusive Terrifory hereln, without
the wrltten permission of the Publisher, such Permission not (o be unressonably withhetd, publish or authorizs to be
published it the English language any wotk based upon substantially similardo the Work or which i
Injures its sale or the merchandising of the other exclusive rights granted hereln, Notwithstanding (he foregoing, the
Author’s reserved first serfat rights aud any prequel(s) or sequel(s) fwhich may or may not include characters
sppearing in @ Book of the Work} shall be deered excladed from the provisions of this paragraph 20.

21. If one or more Books shall be out of print and if, afler written notification from the Author to this effect, the
Publisher shall fail to place such Book(s) in print-er-1i publi 4 it
permitted-hereln; within a period of six (6) menths after the date of such notics (subject, however, to the provisions of
subparagraph 4(b} hereof In respect to deley from causes beyond the control of the Publisher), this Agreement shail
thereupon terminate * with such effect as provided in paragraph 24 below. A Book shsll not be deemed fo be out of print

] of-a.r

oo+

constlivte 2 Book being in print unless there are total sales of slx hundred (500) throo-hundred-(300) caples per year
from the sales of print on demand ediflons or electronic editions. The existence of a large print or beok club
edition shell not deem a Book in print, In the event that a Book [s avaitable In an electronic display edition but not
In a full-length English language priat edition, the Author may request a reversion of the print rights for such
Bogk.

22, If the Publisher shall determine that thers is not sufficlent sale of any Book to enable the Publisher 1o continue the
Book's publication and sale, the Publisher may give wrilten notice of the termination of this Agreement as fo such Book to
the Authar, with such effect as provided in paragraph 24 below.

23. If the Publisher is adfudicated a bankrupt or makes a general assignment for the benefit of creditors or liquidates
its business, this Agreement, to the extent permitted by law, shali antomatically terminate upon notice from the Author to
tho Pubtisher, with such effect as provided in paragraph 24 below,

24, (a) Upon the termination of this Agrecment as to any Book for any cause following publication of such Book
by the Publisher, al rights {except-as-provided-in-subsasagranh.24 b}-omew) granted to the Publisher as to such Book(s)
shall automaticdlly revert to the Author Tor her sole use and dispasition, subject to the Publishers and the Auther's
continued participation, to the extent provided, in any licenses granted by the Publisher and Pubfisher’s obiigation to
account for royalties due hereunder. Upon the Author's request, Publsker wilt furnlsh Author with copies of al?
autstanding sublicenses. The Publisher mey dispose of any or all of the coples of the terminated Book{s) remalning on
hand as it deems best, for a perlod of one (1) year after such fermlnafion, subject to the payment of royalties as provided,
However, for a period of one (1) year thiety-(30) deys afler termination the Author shall have the right to purchase remalning
stock at the estimsited remeinder price plus freight.
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26. Provided the Publisher pts the plete ipt for cach Book of the Work » 88 galisfactory fo the
Publisher in style, content, length and form, the Author hereby grants to the Publisher the exclusive right and optien to
publish in the English language exclusively in the exclusive territory and non-exclusively In the non-exclusive
territory his next book-length work of fiction subject to the terms and conditions herelnafter sef forth. The Author shali
submit & proposal ipt for such work to the Publisher bafore offering or submitting seme o any

27. Unless ofherwise directed by Author, coples of all statements and notices fo Author shall be sent to Cowan,
DeBaets, Abrahams & Sehppard LLP, 41 Madison Avenue, 34* Floor, New York, NY 10010, Attn.: Kenneih N
Swezey, Esq.

All payments due the Author hercunder shsll be made payable to the Author and sent to the address In the
preface of this Agreement.
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Notices 28, Any uotices required or permitted to be given shall be in writing and shall be delivered personally or sent by
registered or certified mall, postage prepald, retum receipl requested, or by prepaid Federal Express or a skmitar carier,
to the Publisher or the Author (erhis-agent) at the respeciive addresses given abave, or at such other addresses as the parties
may from time to time deslgnate by written notice given in the manner provided herein.

Reservation 29.(a) All rights in the Work not granted to the Publisher are reserved to the Author and may be exercised or disposed
of Rightsto  of by him at any time during the term of this Agreement, subject to the provislons of paragraph 20 hereof.
Author (b) In the event the Author refadns such rights, he agrees not to license or otherwise permit the publication of any

other English-Tanguage hardcover or-paperbask edition of any Book in the Nonexcluslve Territory carlier than the respactive
dates of the Publisher's publication of its hardcover edition end-peperback-editiens{eithor-the Publishers-swr-or-sublicensed
editions) of such Book in the Non exsap

y. SEE PARAGRAPH

Assignment 30. This Agreement shall be bindlng upon and shall inure to the benefit of the parties and their respective heirs,
of Publica- excoulors, administrators, successors and assigns, Notwithstanding anything to the contrasy contained In this Agreement, the
tion Under Publisher may assign this Agreement, in whole or In part, to any parent, subsidiary or affiliated company, or to an assignee
Affillated expressly assuming all of the obligations of the Publisher who or which acquires all or a substantial portlon of the business of
Imprint the Publisher. Any other assignment, whether voluntary or by operation of [aw, shall be null and void uniess the assigning
party has obialned the prior written approval of the other party. Notwithstanding the foregoing, the Author shall have the
right to 2ssign monles due hereunder to the Author to n third party, provided, however, that the asslgnee and the
Author shall be jointly and severally liable for any repayment obligations to the Author under this Agreement.

Entire 31 This Agreement constltutes the entiro agreement between the parties and supersedes all prior agreements,
Agreement;  undesstandings and proposals (whether writien or oral) in respect to the matters specified, No waiver or modification of any
Waiver of these provislons shall be valid wiless In waiting and signed by or on behalf of the party grenting such walver or
or modIfication. No waiver by either party of any breach or default hereunder shal! be deemed a waiver of any repetition of such

Medification  breach or default or in any way affect any of the other terms or conditions hereof.

Severatllity 32. If any provision of this Agreement is judiclally declared to be invalid, unenforceable or void by a court of
campetent jurisdiction, such declsion shall not have the effect of invalidating or voiding the remainder of (his Agrecment,
and the part or parts of this Agreement 10 held 1o be invalld, unenforceable or vold shall be deemed to have been deleted
from this Agreement, and the remainder of this Agreement shall have the same force and effect as if such part or parts had
never been included,

Taierpreta- 33. This Agreement shall be Interpreted and construed in accordance with the laws of the State of New York,

fion, Venue  applicable to contracts made and to be entirely performed thtreln. The state courts of the State of New York in and for New

aud Service  York County and, If the Jurisdictional prerequisites exist, the United States District Court for the Southern District of New

of Process York, and no cther court or tribunal, shall have sole and exclusive Jurlsdiction to hear and determine any suit, action,
proceeding, clalm, controversy ar dispute arising under or concering this Agreement. The parties hereby consent fo the
Jurisdiction of the sald courts and to service of process upon them clther personally or by certified or reglstered mail, pastage
prepald, retuim receipt requested. Service of process mads by certified or registered mail as herein provided shatl be deemed
complete five (5) three-£3} days afier the mailing thereof,

Definition of 34, The word “Author* shel} inchide male, feraale, or & firm or corporation, and the plural. fa-the-case-ofmero-than
"Author"; ene-awthor-thelr-rights-and-duties-shall-be-Jeint-and-severnh-and-ench-authkorlg-hereh designated-as-agent-for-thé-other-fo
Jolnf Authors

Defluition of 35, As used in this Agreement:

Terms (a) “Suggested Retail Price” will mean the price on the Jacket or cover of the applicable edition of a Book or, in the
absence of a cover price, the relail list price for the edition suggested by the Publisher in its catalogs, order forms, or
promotional materinl;

{b) “Amount Received® will mean amounts actually received by the Publisher, after allowances and retum credits,
and excluding postage and shipping costs or other simitar charges, and sales, exclse, or similar taxes, if any; and

(e} *Manufacturing Cost" will mear the per-unit cost of plant, paper, printlng and binding of the applicable edition,
but any copy sold at a discount of eighty-five percent (85%) or mote from the Suggested Retail Price shall be deemed sold
below Manufacturing Cost,

Effect of 36. Descriptive words and statements used in the margins of this Agresment to summarize the contents of the

Headings paragraphs hereof are not to be deemed & past of this Agreement or an interpretation or representafion as to the contents of
such paragraphs.
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Addltional
Previslons

37. The Publisher will provide the Auflior with the following information on wveceipt of the Author's written
request, but not more than twice 8 year and after fssuance of royaity statements: (1) the number of copies of each
Book of the Work printed, bound, shipped, sold or given away, as well as the approximate number of salable coples
at kand; (2) the number of copfes belng held 25 & reasonable reserve against returns for each Book of the Wark; (3)
the number of coples actuslly returned; and {4) an itemized listing of subsidiary rights recelpts for each Book of the
Worle

38. The Publisker shall, upon the Author's request, pay the Author's share of any income recelved from the
license of subsidiary rights fn the Work pursuant to the provisions of paragraph 10(x), less any cutstanding
debits and a reasonable reserve for estimated returns under paragraphs 6, 7, 8, and/or 9 in an amount which the
Publisher fecls 1s appropriate, within forty-flve (45) days of the Publisher's receipt of such monles. Publisher
will make best efforts to pay Author any such sums within thirty (30) days of Publisher's receipt,

39. The Publisher shall only publish or license others (o publish each Book separately but not collectively.

40. Advertisements may not be printed in the trade hardcover cdition of the Work withont the prior written
approval of the Author, and adveriisements may not be printed in any other edition of the Work whether [ssued by
the Publisher or Its licensees, other than a listing of books published by the Publisher, or by Its licensees of their own
yublications, without the Author’s prior written permission,

41, The Author shall have approval over the Jacket/icover design and jacket/cover copy of the Work, such
approval not to be unressonably withheld or delayed. (NOT TO BE DEEMED A PRECEDENT.) The
Publisher wilT ¢consult Author in a meaninglul way en advertising copy, deslgn, catalog copy and interlar design
of the Work; it being understocd and agreed thet this §s consulfation, not rpprovel, and in the event of 5
disagreement Pablisher wiil prevail,

42, Notwithstending anything to the contrary fa this Agreement, the two (2) Books covered herein shall be Jointly
accounted,

43. If the Publisher shall, during the existence of this Agreement, default in the delivery of semi-annual
statentents or In the making of payments as kerein provided with respect to any Book (unless such failure Is due
fo  good-faith dispute between the Author and the Publisher as to the amount due), and shall neglect or refuse
to deliver such statements or meke such pryments within thirty (30) days after delivery of Author’s written
netice to the Publisher with a copy ta Publisher’s General or Corporate Counsel, the Author wmay elect to
terminate this Agreement with respect to such Book at the explration of such thirty (30} day peried without
prejudice to the Autfior’s clalm for any monfes which may have acerued under this Agreement or to any other
rights and remedies {0 which the Aathor may be entitled. .

44. The Pablisher agrees ot to place Its mass market paperback edifion of any Book of the Work on ssle in the
Nonexclusive Territory earller than the eavliest mass marfet paperback publication allowed hereln without the
prior written approval of the Author, which approval shall not be unreasonably withheld if any ather Engilsh
language paperbaclk edition of the applicable Book of the Work s, published or s0ld, or the Pablisher and the
Author mutually determine that one is aboxt to bs publishied or sold in any pert of the Nonexclusive Tervitory. If,
desplte this restriction, copies are neveriheless sold without authorization, such copies shall be subject to the full
royally payable under aubparagraph 7(s) hereof lusterd of tire reduced royally payable under subparagraph 7(b)
hereof. Coples sold with authorization in the Nonexclusive Territery {Le,, after the eavilest permissible mass market
publication or wlth the prior written approval of the Autier) will be subject to the voyalty payable under
subparagraph 7(b) bereof.

45, Author represents and warrants that {hls Agreement for the Work was procured and consummated on
Author's part without any ageat, aud Author has no payment or other obligations of auy kind to Author's
former agent Peter Lampack Agency, Inc. (“PLA") in conuection with this Agreement or publcation by
Pablisher of the Work hereunder,

Author shall defend (throngh counsel of her own choosing and the Pablisher shall fully cooperate in the
Author’s defense), Indemnify and hold harmless Publisher and s sabsidiaries, affiliates, SuCcessors, assigns,
officers, employeces and agents from and against ali labliity, damage, loss, expense (Including reasonzble
atiorney’s fees), and setilement costs resulting from eny cialm, demand, suit or recovery arising out of or {n
connection with a breach or alleged breach of the foregoing representations and warranties and/or any claim by
PLA or Pefer Lampack or his or fts kelvs, representatives, successors or assigns (each a “PLA party,” and
coliectlvely “PLA partles™) aristug out of or fn connection with or in any way concerning this Agreement andfor
the Work,

In the event that an action #s Instituted by a PLA party, Publisher shall have the right to withhold up fo flfteen
percent (£5%) of the proceeds payable bereunder in connection with the foregoing fndemaity frowi all moneys
aceruing to Author uader this Agreement hetween Author sud Publisker,

Any payments withheld by Publisher pursuant to this Agreement shall be refeased to the Author after g period
of one (i) year In the event that no actlon, praceeding or claim ts puraned or Instituted by a PLA party, orif s
proceeding Is instituted but remains dormant for one (1) year, or within thirty (30) days of a legally binding
digcontinuance of any such clalm, setion or proceeding.

10

|
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RIDER TO SUBPARAGRAPH 3(d); )

If the Fablisher fails to notify the Author within thirty (30) days of receipt of the manuscript, then upon

Author’s written notice to Publisher, with 2 copy to Publisher's Corporate or General Counsel, of Publisher's

feilure to so dvise the Author, the Pablisher shall have another fifteen (15) days to notify the Acthor of {he

acceplance or non-acceptance by written uotice. If fhe Pabilsher then st} fails to rotify the Author, the
ipt siall be d d to have been accepted by the Publisher as satisfactory in style, content, length and

form.

RIDER TQ SYBP, 'H 3(f):

Before demanding payment directly from such other publisher purspant fo the foregoing assignment of First
Proceeds, die Publisher shalf give the Author thirty (30) days prior written notice of the Publishes’s intention to
demand payment from the offier publisher. In the event another publisher fafls or refuses to pay First Proceeds to
Poblisker hereunder, such fallure or refuss! shall not be deemed a breach of the Author's material obligations ¢o
the Fublisher, provided, however, that in the event of ancthey publisher’s failure or refusal to pay First Proceeds,
Author shall remaln obligated fo make direet repayment to Fublisher if Publisher so requests,

RIDER TO SUBPARAGRAPH 4{n}:

‘Fhe Publisher shall publish each Book in a Signet or Onyx mess market paperback edition In the United States and
Ceanads within twenty-four (24) months after signing of this Agreement with vespect to Book I and within twenty-
“four (24) months after Publisher's aceeptance of Book IN, but no sooner than nine (5) months following Publisker's
first publication of each: Book hereunder In a Viking hardcover editton,

RIDER TQ SUBPARAGRAPH 4(d):

If the Publisher fails to publish eny Book of the Work within the agreed time period and manuer set forth in
subparagraph 4(a) above and the rider thereto and paragraph 44 above for such Beok, the Author mgy, at her
opfion, by weiften nofice to the Pubtisher, terminate this Agreement with vespect fo such Book, In which event, all
rights, title, and inferest with vespect to such Book shall revert to the Author for her sole use and disposition, In
such event the only damages recoverable by the Author sball be limited to tho advance due under paragraph 5
hereof (which shall be paid promptly by the Publisher affer the Publisher’s recelpt of the Author's written notice of
termination) with respect to such Book of the Work. No other damages, sctions, or proceedings, elther legsl or
equitable, including (but not by way of limitation) specific performance, shall be claimed, instituted or maintained
by the Author against the Pablisher for the Publlsher’s fallure te so publisk such Book of the Work,

RIDER TO SUBPARAG H9

The Author shall have approval of the audio script and audio package of the andio edition(s) of each Book of the
Work and over advertising, promotion and single title ads for andio editfons of the Work, The Publisher shall
submit the material to Author and unless Aathor notifles Publisher of her specific objections or changes within
fourteen (14) business days affer Author’s receipt thereof, such submlission shall be deemed approved. The
Publisher shall thereafter have the vight to use the approved material withont further approval. The Author shall
have approval of the reader of the audio of each audio script,

RIDER TO SUBPARAG) HY

In the event that the industry standardroyalty rate for e-books s greater than fifteen percent (15%) any time up fo
ftve (S) years from the date of the Publisher's initial puldlication of the electroue edition of the Work, then upon the
Author’s request such royalty rate shall be subject to re-negotlation with the Publisher in accordance with and at
uot less than such Industry standerd. “Industry standard" as used herein shall mean the highest e-book royalty
vate thaf is routinely paid by at least two {2) major publishers {such as Random House, Harper/Morrow, Grand
Centval Publishing/Litile Brown and Stmon & Schuster) to authors whose stature s similar to that of the Author.

DER TO SUBP. GRAPH 10(a):
Notwithstanding anything to the contrary in this subparagraph 10(a) or elsewhere in this Agreement, with respect
to any copyrighted materiel incladed in » Book that [s e properiy of others, such material may only be nsed in the
context of the Author's original materizt in the applicable Bock. )

‘RIDER TO SUBPARAGRAPH Li{c):
Subject to any limitations required under any prior disposttion of first serlal rights by the Author, provided the
Author Informs the Publisher of the disposifion of such rights, publishing or permitting others to publish (such

selections feom the Work, for publicity and promotion parposes only, in a manner which In the opinion of the
Publisher would beuefit its sale, provided such rights do not confiict with the rights acquired by the purchases (if
any) of the motion pleture, televiston, sage and/or other dramatization(s) rights. Such broadeast or {ransmitted
excerpts shall not exceed 7,500 words or two minutes in length nor be serizlized or offered for sale or profit,
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IN WITNESS WHEREOF, the parties hiave duly executed this Agreement on the date first written above,

Viking Peaguln,
adivision of Penguin Group (USA) Inc.

By

Wy 7

ersen Kennedy T v v
President, Penguin Group (USA) Inc.

Date of Signing

By@_/l, I . %Mwm

Martha Grimes
Author

UsA
Coedip
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Antigua

Ascension

Australia and temitories adminfstered by Australia
Bahamas

Bangladesh

Barbados

Belize

Bermuda

Bhutan

Botswana

Brilish Indian Ocean Temitory
British Virgin Islands

Brunci

Burma

Cayman Islands

Oyprus

Dominica

Falkland Islands and teoifories administered
by the Falkland Islands

Fiji

Gambia

Ghana

Gibraltar

Grenada

Guyana

India

traq

Irish-Republic

Jamalca

Jordan

Kenya

Kiribati

Kuwalt

Leeward and Windward Islands
Lesothe

Malawi

Malaysia*

Maldives

SCHEDULE A

bMalta

Mauritius

Moniserrat

Namibia

Nauru .
New Zesland and termitories administered by New Zealand
Nigera

Pakistan

Papua New Guinea

Pitcaim Island

Rodrigues

St Helenn

St. Kitts-Nevis-Anguilla.

51, Lucia

8¢, Vincent and the Grenadines
Seychelles

Sierra Leone

Singaporo*

Solomon Istands

Somali Republic

South African Republic

Sri Lanka

Sudean

Swazliand

Tanzaniz

Tenga

Trinided and Tobago

Tristan da Cunha

Turks and Caicos Islends
Tuvalu

Uganda

United Kingdom of Great Britain and Northem Treland
(including the Channel Islands, the Iste of Man, and the Isles of Scilly)
Vanuatu

Western Samoa

Yemen PDR

Zambia

Zimbabwe

*(Publisher cannot guarantee exclusivity where Iocal law pemmits
paralle] imports.
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
------------------------------ x

_ Index No.
PETER LAMPACK AGENCY, INC.,

Plaintiff, _
VERIFIED

-against- COMPLAINT

MARTHA GRIMES,
-and

PENGUIN GROUP (USA) INC.,,

PENGUIN PUTNAM INC.,

VIKING PENGUIN, a division of 0y 6
PENGUIN GROUP (USA) INC., 0352
SIGNET, a division of

PENGUIN GROUP (USA),

ONYX, a division of

PENGUIN GROUP (USA),

and New American Library,

a division of F I
PENGUIN GROUP (USA), L E D
/

Defendants. Noy 18

Plaintiff, PETER LAMPACK AGENCY, INC. (“PLA” or%giu@ by its
attorneys, Bierman & Palitz, LLP, for its verified complaint against defendant MARTHA
GRIMES ("Grimes”), and defendants PENGUIN GROUP (USA) INC. (“Penguin”),
PENGUIN PUTNAM INC. (‘Putnam”), VIKING PENGUIN, a division of PENGUIN GROUP
(USA} INC. (*Viking"), SIGNET, a division of PENGUIN GROUP (USA)(“Signet"), ONYX,
adivision of PENGUIN GROUP (USA)(“Onyx") and NEW AMERICAN LIBRARY, a division
of PENGUIN GROUP (USA) (“NAL") (the foregoing defendants are collectively referred to
as “Penguin Defendants”) (all of the foregoing defendants hereafter coliectively referred

to as “defendants”) alleges as foliows:

Supreme Court Records OnlLine Library - page 3 of 36
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PARTIES

1. Plaintiff PETER LAMPACK AGENCY, INC. is a domestic corporation,
organized and existing under the laws of the State of New York, located at 551 Fifth
Avenue, Suite 1613, in the City and State of New York, and engaged in the business of
providing services as a literary agency.

2. Defendant MARTHA GRIMES is a natural person, residing at 115 D
Street, SE, Apartment G-6/G-7, in Washington D.C., and the author of works of literary and
commercial fiction,

3. Defendant PENGUIN GROUP (USA) INC., upon information and
belief, is a domestic corporation, organized and existing under the laws of the State of New
York, located at 375 Hudson Street, New York, New York, and engaged in the business
of publishing books.

4, Defendant PENGUIN PUTNAM, INC., upon information and beliefis,
or formerly was, a domestic corporation, organized and existing under the laws of the State
of New York, located at 375 Hudson Street, New York, New York, and engaged in the
business of publishing books.

5. Defendant VIKING PENGUIN, a division of PENGUIN GROUP (USA)
INC. is, upon information and belief, a business association, organized and existing under
the laws of the State of New York, located at 375 Hudson Street, New York, New York, and
engaged in the business of publishing books.

6. Defendant SIGNET, a division of PENGUIN GROUP (USA) INC. is,
upon information and belief, a business association, organized and existing under the laws
of the State of New York, located at 375 Hudson Street, New York, New York, and
engaged in.

7. Defendant NEW AMERICAN LIBRARY, a division of PENGUIN

GROUP (USA)INC. is, upon information and betief, a business association, organized and

2
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existing under the laws of the State of New York, located at 375 Hudson Street, New York,
New York, and engaged in the business of publishing books.
JURISDICTION AND VENUE

8.  Jurisdiction is proper in the State of New York, in that the Penguin
Defendants are doing business in the State of New York, Grimes is transacting business
within the State of New York and jurisdiction is proper pursuant to CPLR 302(a).

9. Venue is properly laid in the County of New York pursuant to CPLR
503(a), in that PLA maintains an office in the County of New York, and the Penguin
Defendants maintain an office in the County of New York.

EACTUAL BACKGROUND

10.  In or about 1996, Grimes engaged PLA as her literary agent.

11.  Throughout the ensuing 12-year period, PLA diligently performed
services as literary agent for Grimes and procured numerous publishing engagements for
the benefit of Grimes.

12.  As a direct result of the services performed by PLA for Grimes,
numerous literary works authored by Grimes were published by various publishers,
including the Penguin Defendants.

13.  As the direct result of services provided by PLA, Grimes was paid
substantial sums of monies, amounting to over $12 million of dollars, derived from the
publication and the sales in the United States and in foreign territorles of literary works
authored by Grimes.

14.  The publishing agreements procured by PLA generally provided that
all gross monies due and payable on the account of Grimes were to be paid directly to
PLA, and further provided that PLA was entitled to retain a specified percentage of these

sums.

Supreme Court Records OnLine Library - page 5 of 36
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15.  The publishing agreements procured by PLA further generaily
provided that the appointment qf PLA as literary agent was imevocable and an agency
coupled with an interest, and that Grimes imevocably assigned and transferred overto PLA
a specified percentage of the gross proceeds pald to the Author's account under the
agreements,

16.  Under the terms of each of the relevant publishing agreements, PLA
is an intended beneficiary.

17.  Inor about May 2007, Grimes notified PLA that she would no longer
be using PLA as her literary agent for her future projects. Grimes did not provide any
reason or justification for terminating the services of PLA as her literary agent.

18.  In or about May of 2007, Grimes engaged a new representative, who
sent PLA a written statement, acknowledging inter alia PLA's rights to continue to collect
and remit monies on Grimes' behaif and render customary agency services in connection
with alf of Grimes’ existing contracts that had been agented or co-agented by PLA.

19.  Despite the prior written statement, starting in or about May of 2007,
and at all relevant times thereafter, Grimes and her representatives have, in
violation of the relevant publishing agreements, directed various publishers not to account
to PLA, refused to render to PLA statemsnts and sales information and otherwise account
to PLA, and refused to pay to PLA amounts dus it in accordance with its interest and the

terms of the agreements procured by PLA.

AS AND FOR A FIRST CAUSE OF ACTION AGAINST DEFENDANTS .
GRIMES, PENGUIN and VIKING
(Breach of Contract-The 2005 Penguin/Viking Agreement- Option on Next Work)

20.  Plaintiff repeats and re-alleges each of the allegations contained in

the preceding paragraphs as if fully set forth herein.
21.  InMarch 2005, Grimes entered into a four-book publishing agreement

with Penguin and Viking (Penguin and Viking being hereafter refemred to as

4
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“Penguin/Viking™), dated March 30, 2005, which was procured for Grimes by PLA (the
“2005 Penguin/Viking Agreement”),

22.  The 2005 Penguin/Viking Agreement provides, in relevant part:

~ The Author hereby appoints the Peter Lampack Agency . . . irrevocably as
the Agent in all matters pertaining to or arising from this Agreement and
further declares that this appointment shall be binding upon the Author's
heirs, executors administrators and/or assigns, Such Agent is hereby fully
empowered to act on behalf of the Author in all matters in any way arising
out of this Agreement, and is hereby designated as the Author’s Agent to
whom notices regarding this Agreement may be delivered. All sums of
money due the Author under this Agreement shall be paid to and in the
name of the said Agent, whose receipt thereof shall constitute a full and valid
discharge thereof, The Author also does irrevocably assign and transfer to
the Peter Lampack Agency, as an agency coupled with an interest, and the
Peter Lampack Agency, Inc. shall retain a sum equal to fifteen percent (15%)
of all gross monies due and actually paid to the account of the Author under
this Agreement.

23.  Inaccordance with the terms of the 2005 Penguin/Viking Agreement,
Grimes authored and delivered (either directly or through PLA) to Penguin/Viking the four
titles required under the agreement, for the literary works entitled, “Belle Ruin,” “The Old
Wine Shades,” “Dust,” and “Dakota.”

24.  In accordance with terms of the 2005 Penguin/Viking Agreement,
untit in or about May 2007, the monies payable to the author's account on the preceding
titles were paid by Penguin/Viking directly to PLA.

25.  In accordance with terms of the 2005 Penguin/Viking Agreement,
Grimes and Penguin - Viking agreed that PLA was appointed frrevocably, by reason of an
agency coupled with an interest, to act in all matters pertaining to or arising from the
agreements, that all sums due to Grimes were to be paid directly to and in the name of
PLA, and that Grimes transferred imevocably transferred to PLA a sum equal to 15%
percent of all gross sums due and payable to the account of Grimes.

26. Starting in or about May of 2007, and at all relevant times thereafter,

Grimes in violation of the terms of the 2005 Penguin/Viking Agreement wrongfully and
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wilifully attempted to induce to Penguin/Viking not to further account to PLA and not to
make certain payments that were due to PLA under the 2005 Penguin/Viking Agreement
respecting the titles “Dust,” and “Dakota.”

27.  As aresult of Grimes’ misconduct, Penguln/Viking initially refused to
make the specified payments due to PLA under the Penguin/Viking Agreement in
connection with the “Dakota” and “Dust” literary titles.

28. Despite Grimes’ continued misconduct and repeated attempts to
pressure Penguin/Viking into violating its payment obligations to PLA under the 2005
Penguin/Viking Agreement, Penguin ultimately agreed that it was contractually obligated
to make the disputed payments to PLA, and paid directly to PLA the certain payments due
under the Penguin/Viking Agreement in connection with “Dakota” and “Dust" fitles.

28.  Undeterred, Grimes continued in her course of misconduct and did
induce Penguin to violate other obligations to PLA under the 2005 Penguin/Viking
Agreement.

30.  In this context, the 2005 Penguin/Viking Agreement contains
an option clause providing in substance that Penguin/Viking shall have the exclusive right
and option to publish within specified territories the next book-length works of fiction
authored by Grimes (the “Option on Next Work"), including muitiple book-length works of
fiction arising out of the Option on Next Work clause.

31.  Acting for the benefit of Grimes, PLA performed valuable services
In negotiating and drafting the terms of the Option on Next Work clause, as an integral and
significant provision in the 2005 Penguin/Viking Agreement.

32.  Upon information and belief, and in accordance with the terms of the
Option on Next Work clause, Grimes has submitted her next book-length work of fiction

to Penguin/Viking entitied, “The Black Cat.”
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33.  Upon information and belief, and In accordance with the terms of the
Option on Next Work clause, Penguin/Viking has accepted for publication the book-length
work of fiction entitled, “The Black Cat.”

34.  Upon information and belief, Grimes will receive or has received
substantial sums of money derived from the publication and sales of the first book arising
out of the Option on Next Work clause.

35.  Upon information and belief, Grimes will receive or has received
substantial sums of money derived from the publication and sales of the subsequent
books arising out of the Option on Next Work clause.

36. Under the terms of the 2005 Penguin/Viking Agreement, PLA, on
account of its interest and otherwise under the terms of the 2005 Penguin/Viking
Agreement, is entitled to receive an amount equal to 15% of all gross monies due and
payable to the account of Grimes by Penguin Group/Viking In connection with all books
arising out of the Option on Next Work clause.

37.  Grimes and Penguin Group/Viking have notified PLA in writing that
they do not intend to account to PLA or to pay PLA any monies generated In connection
with any books arising out of the Option on Next Work clause.

38.  In accordance with terms of the 2005 Penguin/Viking Agre'ement.
defendants Penguin/Viking and Grimes agreed to pay to PLA the amount due PLA on
account of its 15% interest for each book arising out of the Option on Next Work clause.

39.  In violation of the terms of the 2005 Penguin/Viking Agresment,
Grimes and Penguln/Viking have refused to account to PLA and refused to pay PLA the
sums due for any books arising out of the Option on Next Work clause.

40. Grimes and Penguin/Viking have also acted in bad faith and breached

the covenant of good faith and fair dealing implied in the agreement.
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41.  In view of the foregoing, PLA has sustained damages in an amount
to be determined, plus interest thereon at the applicable statutory rate.

42.  Accordingly, PLA is entitled to recover from defendants Grimes and
Penguin Group/Viking an amount to be determined, plus interest thereon at the applicable

statutory rate.

AS AND FOR A SECOND CAUSE OF ACTION AGAINST DEFENDANTS
GRIMES, PENGUIN PUTNAM, PENGUIN GROUP and SIGNET
(Breach of Contract-The 2000 Penguin/Putnam Agreement)

43.  Plaintiff repeats and re-alleges each of the allegations contained in
the paragraphs set forth above as if fully set forth herein.

44.  Acting for the benefit of Grimes, PLA secured from a prior publisher,

Little, Brown & Company (“Little Brown”), the reversion of the copyright licenses in two

works of literary fiction entitled, “l am the Only Running Footman®, and “The Five Bells and
Bladebone.”

45,  Acting for the benefit of Grimes, PLA then procured a new
publishing agreement with Penguin/Putnam, dated May 11, 2000, by which mass
market paperback reprint editions of the preceding literary works were published by
Penguin Putnam through its wholly owned imprint publishing entity, Signet (“The 2000
Penguin/Putnam Agreement.").

46.  As adirect result of PLAs services, Grimes received substantial
sums of monies paid by Penguin under the foregoing agreement.

47.  In conformity with all prior contracts obtained by PLA for the benefit
of Grimes and as agreed, between PLA and Grimes, PLA retained an amount equal to
15% of all gross monles paid on the author's account under the agfeement, and paid the

balance over to Grimes.
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48.  Upon information and belief, Penguin Group and/or one its imprint
subsidiaries and Grimes have recently entered into an extension of the 2000
Penguin/Putnam Agreement procured by PLA, providing for further publication and sale
of the mass market paperback reprint editions of the bocks entitled, “l am the Only
Running Footman®, and “The Five Bells and Bladebone.”

49.  Upon information and belief, by reason of the extension of the 2000
Penguin/Putnam Agreement, Penguin Group has paid directly to Grimes or her successor
agent substantial sums of monies in consideration of the rights granted by Grimes under
the 2000 Penguin/Putnam Agreement and its extenslion.

50.  Upon information and belief, in accordance with the terms
of the extension of the 2000 Penguin/Putnam Agreement, the partles also contracted to
pay to Grimes certain additional sums of monies.

51.  PLA sent written requests to Penguin asking that PLA’s standard
and agreed-upon agency commission, an amount equal to 15% of all gross monies paid
on the account of Grimes by reason of the extension of the 2000 Penguin/Putnam
Agreement, be paid to PLA,

52.  Grimes and Penguin Group, Penguin/Putnam and/or Signet have
refused to pay to PLA its commission and further indicated that they do not inteﬁd to
account to PLA, or pay to PLA any other monles that are payable or bscome payable on
the author’s account by reason of the extension of the 2000 Penguin/Putnam Agreement.

53.  Grimes, Penguin/Putnam and Signet have also acted in bad faith and
breached the covenant of good faith and fair dealing implied in the 2000 Penguin/Putnam
Agreement.

54.  As the result of the foregoing, PLA has sustained and will continue

to sustain substantial damages in amounts to be determined by the Court.
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55.  Accordingly, PLA is entitled to recover from the Grimes and
Penguin Group, Penguin/Putnam and/or Signet an amount equal to 15% of all monies paid

on the author’s account by reason of the extension of the 2000 Penguin/Putnam

Agreement.

§ AND FOR A THIRD CAUSE OF ACTION AGAINST DEFENDANTS
GRIMES, PENGUIN, PUTNAM AND

(Breach of Contract- The 1999 Putnam/NAL Agreement)

56.  Plaintiff repeats and re-alleges each of the allegations contained in the
paragraphs set forth above as if fully set forth herein.

87.  Acting for the benefit of Grimes, PLA secured the reversion of the
copyrights for the literary works entitied, “When the Mousetrap Closes” and “The Train
Now Departing,” reverted from Little Brown.

58.  Acting for the benefit of Grimes, PLA then procured a new publishing
agresment, dated October 25, 1999, with Putnam-Viking and its imprint subsidiary, NAL,
for the publication of mass market reprint editions of the preceding two titles reverted from
Little Brown ( “the 1999 Putnam/NAL Agreement").

'58.  As a direct result of the services performed by PLA, Grimes entered
into the1999 Putnam/NAL agreement, and has received substantial sums of monies
derived from the publication and sale of the relevant literary works, both in the United

States and in the foreign territories.

60.  Under the Putnam/NAL agreement, Grimes and Putnam - Viking
agreed that PLA was appointed irrevocably, by reason of an agency coupled with an
interest, to actin all matters pertaining to or arising from the agreements, that ait sums due
to Grimes were to be paid directly to and in the name of PLA, and that Grimes transferred
irrevocably transferred to PLA a sum equal to 15% percent of all gross sums due and

payable to the account of Grimes.

10
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61. Upon information and belief, Penguin, Putnam and/or Viking and
Grimes have entered into extensions of the 1999 Putnam/NAL Agreement, and/or intend
to enter into extensions of the 1999 Putnam/NAL Agreement procured by PLA.

62.  Upon information and belief, in accordance with the terms for the
extension of the 1999 Putnam/NAL Agreement, Putnam and/or Penguin and/or NAL have
paid or will pay directly to Grimes or her successor agent substantial sums of monies.

63. PLA has made written requests to Grimes and to the counsel for
Penguin, Putnam and NAL demanding that they account to PLA and remit to PLA the
commissions applicable to any extensions of the underlying agreement procured by PLA.

64. Grimes and the counsel for Penguin Group has notified PLA that it
doss not intend to account to PLA or remit to PLA any sums applicable to any extensions
of the underlying agreements procured by PLA, in violation of the terms of the relevant
agreements.

65. Grimes, Penguin, Putnam and NAL have alsc acted in bad faith and
breached the covenant of good faith and fair dealing Implled in the agreement.

66. In view of the foregoing, PLA has sustained damages in an amount
to be determined, plus interest thereon at the applicable statutory rate.

67.  Accordingly, PLA is enfitled fo recover from defendants Grimes,
Penguin, Putnam, and NAL for all damages resulting from their breach of the contract, plus

interest thereon at the applicable statutory rate.

AS AND FOR FOURTH CAUSE OF ACTION AGAINST DEFENDANTS
GRIMES, PENGUIN GROUP, VIKING
(Breach of Contract- The 2001 Putnam/Signet Agreement)

68.  Plaintiff repeats and re-alleges each of the allegations contained in the

paragraphs set forth above as if fully set forth hereln.

11
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69.  Acfing for the benefit of Grimes, PLA secured the reversion of the
copyright licenses for the literary work entitled, “The Man With a Load of Mischief,”
reverted from Little Brown.

70.  Acting for the benefit of Grimes, PLA then procured a new publishing
agreement, dated June 25, 2001 (amended August 2, 2002} with Putnam and its impﬁﬁt
subsidiary, Signet, for the publication of mass market reprint editions of the preceding two
titles reverted from Little Brown (“the 2001 Putnam/Signet Agreement”).

71.  As adirect result of the services performed by PLA, Grimes entered
into the 2001 Putnam/Signet Agreement, and has received substantial sums of monies
derived from the publication and sale of the relevant literary works, both in the United
States in the foreign territories.

72.  Under the 2001 Putnam/Signet Agreement, Grimes and Putnam and
Signet agreed that PLA was appointed irrevocably, as an agency coupled with an interest,
to act in all matters pertaining to or arising from the agreements, that all sums due to
Grimes were to be paid directly to and in the name of PLA, and that Grimes transferred
irevocably transferred to PLA a sum equal to 15% percent of all gross sums due and
payable to the account of Grimes.

73.  Upon information and belief, Penguin, Putnam and/or Signet and
Grimes have entered extensions of the relevant agreement, and/or intend to enter info
extensions of the relevant agreement procured by PLA.

74.  Upon information and belief, in accordance with the terms for the
extension of the relevant agreements, Putham and/or Penguin and/or Signet have paid or
will pay directly to Grimes or her successor agent substantial sums of monies.

75.  PLA has made written requests to Grimes and Penguin, Putnam and
Signet demanding that they account to PLA and remit to PLA ali sums due in relationship

to any extensions of the underlying agreements procured by PLA.

12
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76.  Grimes and the counsel for Penguin, Putnam and Signet have notified
PLA that they do not intend to account to PLA or remit to PLA commissions applicable to
any extensions of the underlying agreements procured by PLA, in violation of the terms of
the relevant agreements.

77.  Grimes, Putham/Signet and Penguin have also acted in bad faith and
breached the covenant of good faith and fair dealing implied in the agreement.

78.  In view of the foregoing, PLA has sustained damages in an amount
to be determined, plus interest thereon at the applicable statutory rate.

79.  Accordingly, PLA is entitied to recover from defendants Grimes,
Putnam, Signet and Penguin for all damages resuiting from their breach of the contract,

plus interest thereon at the applicable statutory rate.

- AS AND FOR A FIFTH CAUSE OF ACTION AGAINST DEFENDANTS GRIMES,
PENGUIN GROUP, PENGUIN PUTNAM and SIGNET
(Breach of Contract-The 2002 Putnam/Penguin Agreement)

80. Piaintiffrepeats and re-alleges each of the allegations contained in the
paragraphs set forth above as if fully set forth herein.

81.  Acting for the benefit of Grimes, PLA secured the reversion of the
copyright licenses for the literary works entitled, “The Dirty Duck”, “Jerusalem Inn", “Help
the Poor Struggler”, and “The Deer Leap, " from Little Brown .

82.  Acting for the bensfit of Grimes, PLA then procured a new publishing
agreement, dated March 4, 2002, with Putnam and its imprint subsidiary, Signet, for the
publication of mass market reprint editions of the preceding four tities reverted from Little,

Brown & Company (“the 2002 Putnam/Penguin Agreement").
83.  As a direct result of the services performed by PLA, Grimes entered

into the 2002 Putnam/Signet Agreement, and has received substantlal sums of monies

13
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derived from the publication and sale of the relevant literary works, both in the United
States and in foreign territories.

84.  Under the preceding agreement, Grimes and Penguin Putnam and
Signet agreed that PLA was appointed frrevocably, by reason of an agency coupled with
an interest, fo act in all matters pertaining to or an‘sihg from the agreements, that all sums
due to Grimes were to be paid directly to and in the name of PLA, and that Grimes
transferred irrevocably transferred to PLA a sum equal to 15% percent of all gross sums
due and payable to the account of Grimes.

85.  Upon information and belief, Penguin and Grimes have entered
extensions of the relevant agreement, and/or Intend to enter into extensions of the relevant
agreement procured by PLA.,

86.  Upon information and belief, in accordance with the terms for the
extension of the relevant agreement, Penguin Putnam and/or Penguin Group andfor Signet
have paid or will pay directly to Grimes or her successor agent substantial sums of monies.

87. PLA has made written requests to Grimes and the counse! for
Penguin, Putnam and Signet demanding that they account to PLA and remit fo PLA the
commissions applicable to any extensions of the underlying agreement procured by PLA.

88.  Grimes and the counsel for Penguin, Putnam and Signet have notified
PLA that they do not intend to account to PLA or remit to PLA any funds applicable to any
extensions of the underlying agreement procured by PLA, in violation of the terms of the
relevant agreement.

89.  Grimes, Putnam/Penguin and Signet have also acted in bad faith
breached the covenant of good faith and fair dealing implied in the agreement.

80. In view of the foregoing, PLA has sustained or will sustain damages

in an amount to be determined, plus Interest thereon at the applicable statutory rate.

14
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91.  Accordingly, PLA is entitled to recover from defendants Grimes,
Putnam, Signet and Penguin for all damages resulting from their breach of the contract,

plus interest thereon at the applicable statutory rate.

AS AND FOR A SIXTH CAUSE OF ACTION AGAINST DEFENDANTS
_GRIMES, PENGUIN GROUP and SIGNET
(Breach of Contract-The 2003 Penguin/Signet Agreement)

>4

92. Plaintiffrepeats and re-alleges each of the allegations contained in the
paragraphs set forth above as if fully set forth herein.

83.  Acting for the benefit of Grimes, PLA secured the reversion of the
copyright licenses for the literary work entitled, “The Old Contemptibles,” from Little Brown.

94,  Acting for the benefit of Grimes, PLA then procured a new publishing
agreement, dated April 1, 2003, with Penguin Group and its imprint subsidiary, Signet, for
the pﬁbi!cation of mass market reprint editions of the preceding title reverted from Little,
Brown & Company (“the 2003 Penguin/Signet Agreement”).

95. As a direct result of the services performed by PLA, Grimes entered
into the 2003 Penguin/Signet Agreement, and has recelved substantial sums of monies
derived from the publication and sale of the relevant literary works, both in the United
States in the foreign territories.

86. Under the 2003 Penguin/Signet Agreement, Grimes and Penguin
Group and Signet agreed that PLA was appointed irrevocably, by reason of an agency
coupled with an interest, to actin all matters pertaining to or arising from the agreements,
that all sums due to Grimes were to be paid directly to and in the name of PLA, and that
Grimes transferred irrevocably transferred fo PLA a sum equal to 15% percent of all gross
sums due and payable to the account of Grimes.

97.  Uponinformation and belief, Penguin Group, Signet and Grimes have
entered extensions of the relevant agreement, and/or intend to enter into extensions of |

the relevant agreement.
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98. Upon information and belief, in accordance with the terms for the
extension of the relevant agreements, Penguin Group and/or Signet has paid or will pay
directly to Grimes or her successor agent substantial sums of monies.

99. PLA has made written requests to Grimes and Penguin Group and
Signet demandihg that they account to PLA and remit to PLA the funds applicable to any
extensions of the underlying agreements procured by PLA.

100.  Grimes and Penguin Group and Signet have notified PLA in writing
that they do not intend to account to PLA or remit to PLA commissions applicable to any
extensions of the underlying agreements procured by PLA, in violation of the terms of the
relevant agreements.

101.  Grimes and Penguin/Signet have also acted in bad faith and
breached the covenant of good faith and fair dealing implied in the agreement.

102.  In view of the foregoing, PLA has sustained damages in an amount
to be determined, plus interest thereon at the applicable statutory rate.

103.  Accordingly, PLA is entitled to recover from defendants Grimes,
Penguin and Signet for all damages resulting from their breach of the agreement, plus

interest thereon at the applicable statutory rate.

AS AND FOR A SEVENTH CAUSE OF ACTION AGAINST DEFENDANTS
S, PENGUIN GROUP and SIGNET

_GRIMES :
(Breach of Contract-The Second 2003 Penguin/Signet Agreement }

104.  Plaintiff repeats and re-alleges each of the allegations confained in
the paragraphs set forth above as if fully set forth herein.

105.  Acting for the benefit of Grimes, PLA secured the reversion of the

copyrights for the literary work entitled, “The Old Silent,” from Little, Brown & Company.

106.  Acting for the benefit of Grimes, PLA then procured a new publishing
agreement, dated June 23, 2003, with Penguin and its imprint subsidiary, Signet, for the
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publication of mass market reprint editions of the preceding reverted from Little, Brown &
Company (“the Second 2003 Penguin/Signet Agreement”).
107. As a direct result of the services performed by PLA, Grimes enterad
into the 2003 Penguin/Signet Si!ent Agreement, and has received substantial sums of
| monies derived from the publication and sale of the relevant literary works, both in the
United States and in the foreign territories.

108.  Under the Second 2003 Penguin/Signet Agreement, Grimes and
Penguin and Signet agreed that PLA was appointed irrevocably, by reason of an agency
coupled with an interest, to act in all matters pertaining to or arising from the agreements,
that all sums due to Grimes were to be paid directly to and in the name of PLA, and that
Grimes fransferred irrevocably transferred to PLA a sum equal to 15% percent of all gross
sums due and payable to the account of Grimes.

109.  Upon information and belief, Penguin Group and Signet and
Grimes have entered extensions of certain of the agreement, and/or intend to enter into
extensions of all the relevant agreements.

110.  Upon information and belief, in accordance with the terms for the
extension of the relevant agreements, Penguin Group and Signet has paid or will pay
directly to Grimes or her successor agent substantial sums of monies.

111, PLA has made written requests to Grimes and Penguin Group and
Signet demanding that they account to PLA and remit to PLA the commissions applicable
to any extensions of the underlying agreements procured by PLA.

112.  Grimes and Penguin Group and Signet have notified PLA in writing
that they do not intend to account to PLA or remit to PLA commissions applicable to
any extensions of the underlying agreements procured by PLA, in violation of the terms of

the relevant agreements.
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113.  Grimes and Penguin/Signet have also acted in bad faith and
breached the covenant of good faith and fair dealing implied in the agreement.

114.  In view of the foregoing, PLA has sustained damages in an amount
to be determined, plus interest thereon at the applicable statutory rate.

115.  Accordingly, PLA is entitled to recover from defendants Grimes,
Penguin Group and Signet for all damages resulting from their breach of the contract, plus
interest thereon at the applicable statutory rate.

ND F N EIGHTH F ACTION AGAINST DEFENDANT-

(Breach of Contract-T%n Rights Agreements)

116. Plaintiff repeats and re-alleges each of the allegations contained in the
paragraphs set forth above as if fully set forth herein.

117. Acting for the benefit of Grimes, PLA procured numerous additional
agreements for the benefit of Grimes, licencing in foreign territories the foreign language
translation rights and related subsidiary rights of literary works authored by Grimes.

118. As a direct result of the services performed by PLA, Grimes entered
into the following agreements, and has received and will continue to receive substantial
sums of monies derived from the publication and sale of the relevant literary works:

1.  Agreement between Grimes and Random House Audio Publishing,
Inc., dated May 2, 1996, for Hote! Paradise.

2. Agreement between Grimes and Books on Tape, Inc., dated
December 7, 1998, for The Stargazey.

3. Agreement between Grimes and Arnoldo Mondadori Editore SpA,

dated December 12, 2001, for Help the Poor Struggler.

4. Agreament between Grimes and Books on Tape, Inc., dated May 9,
1996, for Hote! Paradise.

5.  Agreement between Grimés and Les Presses de fa Cite, dated
August 8, 2003, for Hotel Paradise.

6. Agreement between Grimes and WAB Wydawnictwo sp.z 0.0., dated
November 4, 2002, for Hotel Paradise.
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7. Agreement between Grimes and Distribuidora Record S.A., dated
December 7, 1996, for Hotel Paradise.

8. Agreement between Grimes and DERETA Graficki atelje, dated
August 9, 2004, for Hotel Paradise.

9. Agreement between Grimes and Veragsgruppe Random House
GmbH, dated February 12, 2002 for Untitied Novel.

10. Agreement between Grimes and Books on Tape, inc., dated March
24, 1897, for The Case Has Alilered.

1. Agreement between Grimes and Headline Book Publishing Limited,

dated December 9, 1997, for The Case Has Altered, Unfitlied Jury
Novel, and two novellas, “When the Mousstrap Closes” and “The

Train Now Departing”.

12, Agreement between Grimes and Editions Pocket, a Division of
't\llnivkelrs Poche, dated November 13, 2002, for The Anodyne
ecklace.

13.  Agreement betwsen Grimes and Books on Tape, Inc., dated August
8, 2001, for The Blue Last.

14.  Agreement between Grimes and Les Presses de la Clte, dated

August 8, 2003, for Help the Poor Struggler.

15. Agresment between Grimes and Les Presses de la Cite, dated
October 3, 2001, for The Blue Last.

16.  Agreement between Grimes and Verlagsgruppe Random House
GmbH, dated March 18, 2001, for The Blue Last.

17.  Agreement between Grimes and Les Presses de la Cite, dated
August 8, 2003, for Jerusalem Inn

18.  Agreement between Grimes and Arnoldo Mondadori Editore SpA,
dated December 12, 2001, for L am the Qnly Running Footman.

19. Agreément between Grimes and Verlagsgruppe Random House
GmbH, dated July 18, 2005, for ! am the Only Funning Footran.

20. Agreement between Grimes and Les Presses de la Cite, dated
August 8, 2003, for | am the Only Funning Footman.

21.  Agreement between Grimes and Les Presses de la Cite, dated

August 8, 2003, for The Qld Contemptibles.

22.  Agreement between The Reader's Digest Association, Inc. and
Grimes, dated January 13, 2006, for The Man with a Load of Mischeif.
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23.

24.

25.

26.

27.

28,

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

»

Agreement between Grimes and WAB Wydawnictwo sp.z 0.0., dated
May 9, 2007, for The Man with a Load of Mischeif.

Agreement between Grimes and Editions Pocket, a Division of
Univers Poche, dated November 13, 2002, for The Man with a L oad

of Mischeif.

Agreement between Grimes and Wilhelm Goldmann Hardcover
Verlag, for and on behalf of C. Bertelsmann Verlag GmbH, dated May
12, 1997, for Untitled Inspector Jury Novel # 16.

Agreement between Grimes and Les Presses de la Cite, dated
September 24, 1999, for The Lamora Wink,

Agreement between Grimes and Books on Tape, Inc., dated June 24,
1999, for The Lamora Wink.

Agreement between Grimes and Uitgeverij Het Spectrum BV, dated
Apri 24, 2000, for The L.amora Wink.

Agreement betwaen Grimes and Headline Book Publishing Limited,
dated November 11, 1999, for The Lamora Wink, Untitled Jury
mystery, and Untitled Novel.

Agreement between Grimes and Graficki atelje DERETA, dated
February 28, 2003, for The Grave Maurice.

Agreement between Grimes and Veria sgruppe Random House
GmbH, dated February 12, 2002, for Untitled Jury Mystery # 18 (The

Grave Maurice).

Agreement between Grimes and Les Presses de la Cite, dated

October 1, 2002, for The Grave Maurice.

Agreement between Grimes and Books on Tape, Inc., dated April 9,
2002, for The Grave Maurice.

Agreement between Grimes and Verasgruppe Bertelsmann GmbH,
dated December 14, 2000, for The Five Bells and Bladebone.

Agreement between Grimes and Arnoldo Mondadori Editore SpA,

dated March 18, 1999, for The Five Bells and Bladebone.

Agreement betwesn Grimes and Les Presses de la Cite, dated

August 8, 2003, for The Five Bells and Bladebone.

Agreemeént between Grimes and Les Presses de la Cite, dated
August 8, 2003, for The Dirty Duck.

'Agreement between Grimes and Books on Tape, Inc., dated

November 13, 2003, for Untitled Richard Jury Novel.
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39. Agreement between Grimes and Les Presses de la Cite, dated

August 2, 2004, for The Winds of Change.

40. Agreement between Grimes and Verlagsgruppe Random House
GmbH, dated February 13, 2002, for Untitled Jury Mystery # 19.

41.  Agreement between Grimes and Modern Times, dated January 1,
2005, for Winds of Change.

42. Agreement between Grimes and DERETA Graficki atelje, dated
September 29, 2004, for Winds of Change.

43.  Agreement between Grimes and Withelm Goldmann Verlag GmbH,
tl:\llatedDMay 1, 1997, for When the Mousetrap Closes and The Train
ow Departing.

44. Agreement between Grimes and Verlagsgruppe Random House,
Germany GmbH (W. Goldmann Verlagr. dated January 9, 2005, for

When the Mousetrap Closes and The Train Now Departing.

45, Agreement between Grimes and Les Presses de la Cite, dated March
10, 1999, for The Train Now Departing: Two Novellas.

46. Agreement between Grimes and Books on Tape, Inc., dated March
15, 2002, for The Train Now Departing.

47. Agreement between Grimes and Les Presses de la Cite, dated
October 2, 1998, for The Stargazey.

48. Agreement between Grimes and Les Presses de la Cite, dated
February 6, 2996, for The Old Wine Shades.

49.  Agreement between Grimes and W. Goldmannn Verlag, dated March
9, 1895, for The Price of Admission.

50. Agreement between Grimes and Uitgeverij Het Spectrum BV, dated
April 24, 2000, for .

51.  Agreement between Grimes and WAB Wydawnictwo sp.z 0.0., dated
May 8, 2007, for The Old Fox Deceiv'd.

52. Agreement between Grimes and Les Presses de la Cite, dated
August 8, 2003, for
The Old Fox Deceived.

53.  Agreement between Grimes and Editora Nova Cuitural Ltda., dated
September 24, 2003, for Cold Flat Junction.

4.  Agreement between Grimes and Headline Book Publlshing Limited,
dated July 18, 1999, for Biting the Moon.

55.  Agreement between Grimes and Books on Tape, Inc., dated June 26,

2000, for Cold Flat Junction.
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Agreement between Grimes and Wilhelm Goldmann Hardcover
Verlag, dated May 12, 1997, for Untitled (Non-Inspector Jury) Novel.

Agreement between Grimes and Books on Tape, Inc., dated January
22, 1999, for Biting the Moon.

Agreement between Grimes and Books on Tape, Inc., dated April 3,

2003, for Foul Matter.

Agreement between Grimes and Les Presses de la Cite, dated July
1, 2003, for Foul Matter.

Agreement between Grimes and Editorial Estampa, LDA, dated
February 6, 2007, for Dust.

Agreement between Grimes and Les Presses de la Cite, dated
February 7, 2007, for Dust,

Agreement between Grimes and WAB Wydawnictwo sp.z 0.0., dated
January 10, 20086, for Cold Flat Junction.

Agreement between Grimes and Wilhelm Goldmann Hardcover
Verlag, dated May 12, 1997, for Untitled Third Novel in “Lake” Trilogy.

Agreement between Grimes and Les Presses de la Clte, dated
January 12, 2001, for Cold Flat Junction

Agreement between Grimes and Les Presses de la Cite, dated
November 29, 2005, for Belle Ruin.

Agreement between Grimes and WAB Wydawnictwo sp.z 0.0., dated
January 10, 2006, for Bslle Ruin.

Agreement between Grimes and Uitgeverij Het Spectrum BV, dated

August 7, 1998, for The Case Has Altered.

Agreement between Grimes and Editorial Presenca, LDA, dated
March 18, 1999, for The Case Has Altered.

Agreement between Grimes and VIKEND Publishers, dated
September 24, 1999, for The Case Has Altered.

(The foregoing agreements hereafter being collectively referred to as “the Foreign Rights

Agreements.”)
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119.  Under the Foreign Rights Agreements, Grimes agreed that PLA was
appolinted irrevocably, by reason of an agency coupled with an interest, to act in all
matters pertaining to or arising from the agreements, that all sums due to Grimes were to
be paid directly to and in the name of PLA, and that Grimes transferred irrevocably
transferred to PLA a sum equal to 15% percent of all gross sums due and payable to the
account of Grimes.

120. Inor about May of 2007, Grimes engaged a new representative,
who sent PLA a written statement acknowledging PLA's rights to continue to collect and
remit monies on Grimes' behalf and render customary agency services in connection with
allof Grimes’ existing contracts that had been agented or co-agented by PLA, Including the
Foreign Rights Agreements.

121. Despite the prior written acknowledgment and confirmation of
PLA's rights to collect and remit monies paid on Grimes' account under publishing existing
agreements, Grimes has now indicated that she does not intend to pay PLA sums properly
due PLA under the Foreign Rights Agreements, or otherwise account to PLA as required
under those agreements.

122. Despite her prior written acknowledgment of PLA’s rights to collect
and remit monies paid on Grimes' account under the Foreign Rights Agreements, Grimes
wilfully and wrongfully engaged in misconduct to induce certain foreign publishers not to
remit the sums payable to PLA In violation of those agreements.

123. Since May of 2007, uponinformation and belief, PLA has not received
contractually due payments and related accounting statements in connection with the
preceding agreements.

124. Grimes has also acted in bad faith and breached the covenant of good
faith and fair dealing implied in the agreement.

125, In view of the foregoing, PLA has sustained damages in an amount

to be determined, plus interest thereon at the applicable statutory rate.
23
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126. Accordingly, PLA is entitled to recover from Grimes for all damages
resulting from her breach of the preceding agreements, plus interest thereon at the

applicable statutory rate.

AS AND FOR A NINTH CAUSE OF ACTION AGAINST PENGUIN DEFENDANTS
AND GRIMES

IMES
(Declaratory Judgment- All Defendants)

127. Plaintiff repeats and re-alleges each of the allegations contained in
paragraphs set forth above as if fully set forth herein.

128. There exists a present and justiciable controversy with respect to each
of the agreements denoted in the First through Seventh Causes of Action.

129. Plaintiff lacks an adequate remedy at law due to the continuing nature
of the obligation under each of the agreements and plaintiff's inabillity to determine when
payments are being made on account of those agreements or the amounts being paid.

130. Plaintiff is entitled to a judgment declaring with respect to the
agreements denoted in the First through Seventh Causes of Action:

A.  Thateach of the respective defendants are required to make and PLA
is entitled to receive, all payments due in accordance with its interest in and the
terms of the respective agreements, including any percentage interest andfor
commission due, with respect to any monies due to be paid to the account of
Grimes, including monies payable in connection with any extensions of those
agreements, whether by amendment or otherwise, or any agreements arising out
of such agreements;

B. That each of the respective defendants are required to provide, and
PLA is entitled to receive from the respective defendants, or any of them, copies of

any extensions, modifications, changes, alterations, limitations, or amendment of
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the respective agreements with each of the respective defendants, or any
agreements arising from or out of such agreements;

C.  That each of the respective defendants are required to provide, and
PLA is entitled to receive from the respective defendants, or any of them, copies of
any proposed extensions, modifications, changes, alterations, limitations, or
amendment of the respective agreements with each of the respective defendants,
or any proposed agreements that arise from or out of the respective agreements,
at or about the time that such proposals are made;

D.  That with respect to each of the foregoing agreements, and any
extensions, modifications, changes, alterations, limitations, or amendments of the
respective agreements, each of the respective defendants is required to provide
PLA and PLA is entitled to receive, all statements of account sent to Grimes or her
representatives, in accordance with each of the respective defendants’ regular

accounting practices, at or about the time that the statements are prepared,

AS AND FOR A TENTH_CAUSE OF ACTION AGAINST PENGUIN DEFENDANTS
AND GRIMES

(Permanent Injunction- All Defendants)

131.  Plaintiff repeats and re-alleges each of the allegations contained in
paragraphs set forth above as if fully set forth herein.

132. Plaintiff is entitled to a permanent injunction, with respect to the
agreements denoted in the First through Seventh Causes of Action, enjolning the
defendants to:

A. Remit timely payments to PLA in accordance with its interest and
the terms of the respective agreements, with respect to any monies due to be paid
to the account of Grimes, including monies payable in connection with any
extensions, whether by amendment or otherwise, of the preceding agreements

procured by PLA,;
25
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B. Provide to PLA, in accordance with the Penguin Defendants’ regular
accounting practices, statements of account in connection with all monies payable
to the account of Grimes, respecting the preceding agreements or any extensions
thereof, whether by amendment or otherwise:

C. Provide to PLA any coplés of any extensions, whether in the form of
amendment of, or otherwise, and any separate agreements arising from or out of,
the respective agreements.

133. PLA has no adequate remedy at law.

AS AND FOR ELEVENTH CAUSE OF ACTION AGAINST PENGUIN DEFENDANTS
AND GRIMES

{Breach of Fiduciary Duty-All Defendants)

134. Plaintiff repeats and re-alleges each of the allegations contained in

paragraphs set forth above as if fully set forth herein.

135. The agreements denoted in the First through Seventh Causes of
Action created a fiduciary relationship between Grimes and each of the respective Penguin
defendants on the one hand and PLA on the other hand.

136. The relationship between PLA on the one hand and Grimes and
Penguin Defendants on the other hand is characterized by a unique degree of trust and
confidence between the parties.

137.  PLA placed its trust in Grimes and the Penguin Defendants fo use
their superior knowledge with respect to the financial affairs of the licensing agreements
and the value of PLA's interests, and to faithfully handle the funds due PLA under the
agreements that Grimes and Penguin Defendants are entrusted with and to account to
plaintiff for all funds held or distributed under the agreements,

138. Grimes and Penguin Defendants have a duty under the agreements

to protect the interests of PLA as a third party bensficiary.
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139. Grimes and Penguin Defendants have breached their fiduciary duties
to PLA under the agreements, thereby causing PLA injury, harm and damages.

140. PLA is entitled to all legal and equitable remedies on account of the
breach including, but no’; limited to, a Judgment a) requiring Grimes and Penguin
Defendants to account for all funds held under the agreements, b) for monetary damages
incurred by PLA by reason of the -breach. plus interest ¢) enjoining Grimes and Penguin
Defendants from engaging in such conduct, to account for all funds received in the future
under the agreements, and to notify PLA of all extensions, amendments, modifications, or
changes to any of the agreements or of any agreements entered into that relate to any of
the literary works that are the subject of any of the agreements.

141.  The conduct of Grimes and Penguin in breaching their fiduciary
duties to PLA has been wanton, outrageous and maiicious, entitling PLA fo an award of
punitive damages.

AS AND FOR A TWELFTH CAUSE OF ACTION AGAINST.

DEFENDANT GRIMES
(Declaratory Judgment)

142, Plaintiff repeats and re-alleges each of the allegations contained in
paragraphs set forth above as if fully set forth herein.
143. There exists a present and justiciable controversy with respect to
each of the Foreign Rights Agreements denoted in the Eighth Cause of Action.
144. Plaintiffis entitled to a judgment declaring, with respect to the Foreign
Rights Agreements denoted In the Eighth Cause of Action;
A.  That Grimes Is required to pay, and PLA is entitled receive, payment
in accordance with its Interest in and the terms of the Foreign Rights Contracts, with
respect to any monies due to be paid to the account of Grimes, including monies

payable in connection with any extensions, whether by amendment or otherwise,
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of those agreements, or of any agreements entered into that relate to any of the
literary works that are the subject of any of the agreements;

B.  ThatGrimes is required to provide, and PLA is entitled to receive from
Grimes and Penguin Defendants, copies of any extensions, whether in the form of
amendment or otherwise, of the Foreign Rights Contracts agreements, and of any
agreements entered into that relate to any of the literary works that are the subject
of any of the agreements;

C.  ThatPLAIs entitled to receive statements of account sent to Grimes
or her representatives, in accordance with Penguin Defendants’ regular accounting
practices, respecting the Foreign Rights Contracts or any extensions thereof,
whether by amendment or otherwise, or of any agreements entered into that relate
to any of the literary works that are the subject of any of the agreements.

AS AND FOR A THIRTEENTH CAUSE OF ACTION AGAINST
DEFENDANT GRIMES

(Permanent Injunctlon)

145. Plaintiff repeats and re-alleges each of the allegations contained in
paragraphs set forth above as if fully set forth herein.
146. Plaintiff is entitled to a permanent injunction, with respect to the
Foreign Rights Agreements denoted in the Eighth Cause of Action, enjoining Grimes to:
A.  Direct the applicéble_ foreign publishers and foreign co-agents to
timely make payments to PLA in accordance with its interest and the terms of the
respective agreements, with respect to any monies due to be paid to the account
of Grimes, including monies payable in connection with any extensions, whether by
amendment or otherwise, of the preceding agreements procured by PLA;
B. Directthe applicable forsign publishers and foreign co-agents to timely

provide statements of account in connection with all monies payable to the account
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of Grimes, respecting the preceding agreements or any extensions thereof, whether
by amendment or otherwise.

C.  Provide to PLA any copies of any extensions, whether in the form of
amendment or otherwise, of the respective agreements procured by PLA.

147. PLA has no adequate remedy at law.

AS AND FOR A FOURTEENTH CAUSE OF ACTION AGAINST
DEFENDANT GRIMES

(Breach of Fiduciary Duty)

148. Plaintiff repeats and re-alleges each of the allegations contalned In

paragraphs set forth above as if fully set forth herein.

149. The Foreign Rights Agreements created a fiduciary relationship
between Grimes on the one hand and PLA on the other hand.

150. The relationship between PLA on the one hand and Grimes on the
other hand is characterized by a unique degree of trust and confidence between the
parties. PLA placed its trust in Grimes to use her superior knowledge with respect to the
financial affairs of the licensing agreements and the vaiue of PLA's interests, and to
faithfully handle the funds due PLA under the agreements that Grimes and Penguin
Defendants are entrusted with.

151. Grimes has a duty under the agreements to protect the interests of
PLA.

152. Grimes has breached her fiduciary duties to PLA under the
Forelgn Rights Agreements, thereby causing PLA injury, harm and damages.

163. PLA s entitled to all legal and equitable remedies on account of the
breach including, but not limited to, a judgment a) requiring Grimes to account for all funds
held under the agreements, b) for monetary damages incurred by PLA by reason of the
breach, plus interest c) enjoining Grimes from engaging in such conduct, to account for all

funds received in the future under the agreements, and to notify PLA of all extenslons,
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amendments, modifications, or changes to any of the agreements or of any agreements
entered into that relate to any of the literary works that are the subject of any of the
agreements

184. The conduct of Grimes in breaching her fiduciary duties to PLA has
been wanton, outrageous and malicious, entitling PLA to an award of punitive damages.

A N AGAINST DEFENDANT GRIMES

(Permanent Injunction)

185. Plaintiff repeats and re-alleges each of the allegations contained in
paragraphs set forth above as if fully set forth herein.

156. Grimes is engaging in conduct designed to conceal information from
PLA relative to its rights under the agreements referenced in the First through Seventh
Causes of Action and to prevent PLA from obtaining information that would enable it fo
secure it rights under the agreements.

1567. In addition, Grimes has engaged are engaging in conduct designed
to conceal information from PLA relative to its rights under the referenced in the First
through Seventh Causes of Action and the Foreign Rights Agreements referenced in
Eighth Cause of Action and to prevent PLA from obfaining information that would enable
it to secure it rights under the agreements,

168. Plaintiff has no adequate remedy at law to determine and ensure that
its rights under the various agreements referenced in the First through Seventh Causes of
Action and the Foreign Rights Agreements are being abided by or to determine whether
PLA's rights are being protected.

159. Oninformation and belief, Grimes Is engaging in conduct that includes,
but is not limited to, communications with publishers, literary agents and others that is
designed to prevent PLA from securing its rights under the agreements referenced in the
First through Seventh Causes of Action and the Foreign Rights Agreements and to

encourage others obligated to make payments to PLA to violate the agreements
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referenced in the First through Seventh Causes of Action and the Foreign Rights
Agreements to avoid communicating with PLA and creating an air of suspicion and distrust
of PLA in the eyes of colleagues and business associates, which, if not enjoined, will cause
irreparable harm to PLA, its business and its reputation.
160. PLA has no adequate remedy at law short of injunctive relief,
161. By reason of the foregoing, PLA is entitled to a permanent injunction,
enjoining Grimes as follows:
A.  To cease and desist from engaging in conduct designed to conceal
information from PLA relative to its rights under the agreements referenced in the
First through Seventh Causes of Action and the Foreign Rights Agreements and
to prevent PLA from obtaining information that would enable it to secure it rights
under the agreements.
B. To cease and desist from engaging in communications with
publishers, literary agents and others that is designed to prevent PLA from securing
Its rights under the agreements referenced in the First through Seventh Causes of
Action and the Forsign Rights Agreements and to encourage others obligated to
make payments to PLA to violate these agreements and to avoid regular business
communication with PLA, including conduct intended to create an air of suspicion
and distrust of PLA in the eyes of colleagues and business associates, which, if not
enjoined, will cause irreparable harm to PLA, its business and its reputation.
C.  To cease and desist from engaging in any other wrongful conduct
in respect to the agreements referenced in the First through Seventh Causes of Action

and the Foreign Rights Agreements as may be discovered in this action.
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WHEREFORE, plaintiff demands judgment against defendants on each and
evety one of the foregoing causes of action, together with an award of counsel fees and

such other and further relief as the Court degms just and proper.

BI N & PALITZ, LLP
By: Stephen H. Palitz
Attorneys for Plaintiff

74 Trinity Place - Suite 1550
New York, New York 10005
(212) 232-2055

Dated; New York, New York
November 12, 2009
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VERIFICATION
I, Peter Lampack, being duly swom, depose and say that:

I am an officer in the Plaintiff, Peter Lampack Agency, Inc, a party in the within
action; | have read the foregoing Verified Complaint and know the contents thereof: the
contents of the Verified Complaint are true to my knowledge, except as to those matters
therein stated to be alleged upon information and belief, and as to those matters, | believe

them to be true. This verification is made by me because the above party is a corporation,

PETER LAMPACK“

and 1 am an officer thereof.

Sworn to before me this
/%ay of November 2009

+

-

NOTAR IC

OOROTHY C. MERITE
sotary Public, Swate of New York
No. 31-4561897

Qualifiad in New York
Ay Commission Expires &
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PENGUIN GROUP (USA) INC.

375 HUDSON STREET « NEW YORK, NEW YORK 10014 « (212) 366-2000

November 19, 2007

Ms. Martha Grimes
115 D Street, G-6
Washington, D.C. 20003

Re:

- I: Agreements between Viking Penguin, a division of Penguin Group (USA) Inc. (“PGI™)
and Martha Grimes (“Author”) dated March 30, 2005 (4 books), February 12, 2002 (3 books),
October 25, 1999 (2 novellas), June 3, 1999 (3 books) (together, “Existing Penguin
Agreements”) for the works referred fo therein (together, the “Penguin Original Books™); and

II: Agreement dated August 1, 2007 (“New Agreement for Reverted Books”) between
New American Library, a division of PGI, and Author (2 books referred to herein as “Reverted
Books™) .
(The above-mentioned agreements and titles of the related books are set out in Schedule I
attached hereto and made a part hereof))

Dear Ms, Grimes:

1. You have informed PGI that you terminated Peter Lampack Agency, Inc.’s (“PLA™)
appointment as your agent for the Existing Penguin Agreements and requested PGI to split all
sums of money due the Author under each of the Existing Penguin Agreements for the Penguin
Original Books as follows: fifieen per cent (1 5%) to PLA and eighty-five per cent (85%) to
Author. PGI accepts such direction of payment, subject to the Author’s execution and delivery of
this Indemnity Agreement to PGL PGI shall simultaneously send all statements to Author and
PLA under the Existing Penguin Agreements.

2. PGI and Author entered into the New Agreement for Reverted Books. You advised
PGI that the Author terminated PLA as agent in May 2007 before the negotiation and execution
of the New Agreement for Reverted Books and PLA is not the Author’s agent for the New
Agreement for Reverted Books and is not entitled to agency commissions thereon. PGI agrees to
pay all proceeds payable to the Author thereunder directly to Author, subject to the Author’s
execution and delivery of this Indemnity Agteement to PGL

3. As inducement to PGI to take such actions, Author makes the aforementioned and
following representations, warranties and agreements with knowledge of PGI's reliance thereon:

a) Author represents and warrants that Author has duly terminated PLA’s appointment as
Author’s agent in all matters pertaining to or relating to the Existing Penguin Agreements and/or
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Ms. Martha Grimes
November 19, 2007
Page 2

the Penguin Original Books in connection with the Existing Penguin Agreements, and that except
for the payment to PLA of commissions in the amount of fifteen per cent (15%) of all sums of
money due the Author under each of the Existing Penguin Agreements with respect to the
Penguin Original Books, Author has no payment or other obligations of any kind to PLA with
respect to or in any way concerning the Existing Penguin Agreements and/or the Penguin
Original Books in connection with the Existing Penguin or otherwise.

b) Author represents and warrants that Author has no payment or other obligations of any
kind to PLA with respect to or in any way concerning the New Agreement for Reverted Books
and/or the Reverted Books in connection with the New Agreement for Reverted Books.

c) Author shall indemnify and hold harmiess PGI and its subsidiaries, affiliates,
successors, assigns, officers, employees and agents from and against all liability, damage, loss,
expense (including reasonable outside attorney’s fees), and settlement costs resulting from any
claim, demand, suit or recovery arising out of or in connection with a breach or alleged breach of
the foregoing representations and warranties and/or any claim by PLA or Peter Lampack or his or
its heirs, representatives, successors or assigns (each a “PLA party,” and collectively “PLA
parties”) arising out of or in connection with or in any way concerning the Existing Penguin
Agreements, the Penguin Original Books, the New Agreement for Reverted Books, the Reverted
Books, or otherwise, including without limitation, any option works, provided that no settiement
covered by this indemnity shall be effected by PGI without the prior written consent of Author,
which consent shall not be unreasonably withheld. The parties shall fully cooperate in the
defense of any such claim, demand or suit. If any such claim, demand of suit is threatened or

instituted, PGI shall promptly notify Author.

d) PGI shall have the right to withhold any and all amounts due in connection with the
foregoing indemnity, from all moneys accruing to Author under any agreement between Author
and PGI or any subsidiary or division thereof. PGI shall give prompt written notice to the Author
of any amount withheld hereunder.

€) Any payments withheld by PGI pursuant fo this agreement shall be released to the
Author after a period of one year in the event that no action, proceeding or claim is pursued or
instituted by a PLA party, or if a proceeding is instituted but remains dormant for one year, or
within 30 days of a legally binding discontinuance of any such claim, action or proceeding.

e
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4, Nothing in this agreement shall affect in any way the Auther's or PGI's respective
rights, obligations or positions regarding unabtidged audiobook rights for the four books coversd
by the Agreement dated March 30, 2005 or PLA'S role with respect thereto, Any agreement
betwesn the Author and PGJ with respect with respect to such unabridged audiobooks will be set
Forth in ope or more separate agreements executed by them.

Please sign and return the euclosed copy of this letter to indicate your agreement with the
forogoing. .

Sincerely yours,

PENGUIN GROUP (USA) INC.

By:

Authorized Signatory

AGREED:

Martha Grimes (Author)

cc: Kenneth Swazey, Esq,

Cowan DeBaets, Abrehams & Sheppard LLP
41 Madison Avenue

New York, NY 10010
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SCHEDULE 1

I. Existing Penguin Agreements and Penguin Original Books

Viking Penguin Agreement dated March 30, 2005
Book I: BELLE RUIN
Book II: OLD WINE SHADES
Book III: DUST
Book IV: DAKOTA

Viking Penguin Agreement dated February 12, 2002
Book I: THE GRAVE MAURICE
Book II: FOUL MATTER
Book I[I: THE WINDS OF CHANGE

Viking Penguin Agreement dated October 25, 1999
THE TRAIN NOW DEPARTING (Two Novellas)

Viking Penguin Agreement dated June 3, 1999
Book I: THE LAMORNA WINK
Book II: BLUE LAST
Book III: COLD FLAT JUNCTION

II. New Agreement for Reverted Books and Reverted Books
New American Library Agreement dated Aﬁgust 1, 2007

Book I: I AM THE ONLY RUNNING FOOTMAN
Book II: THE FIVE BELLS AND BLADEBONE

s
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PENGUIN GROUP (USA) INC.

375 HUDSOM STREET « NEW YORK, NEW YORK 10014 « (212} 366-2000

December 13, 2007

Ms. Martha Grimes
115D Street, G-6
Washington, D.C. 20003

Re: Amendment to Indemnity Agreemenit dated November 19, 2007 between Penguin
Group (USA) Inc. (“PGI"") and Martha Grimes (“Author”) concerning Agreements between
Signet, a division of PG, and Author dated:

* June 23, 2003 (for the work entitled The Old Silent),

* April 1, 2003 (for the work entitled The Contemptibles),

* March 4, 2002 (for the works entitled The Dirty Duck, Jerusalem Inn, Help the Poor
Struggler, and The Deer Leap),

» June 25, 2001 (for the work entitled The Man With a'Load of Mischief), and

* August 17, 2000 (for the works entitled The Anodyne Necklace and The Old Fox
Deceiv’d) (together, the “Pre-2007 Signet Agreements”) for the works referred to therein
(together, the “Pre-2007 Signet Reprint Books™).

Dear Ms. Grimes:

Reference is made to (a) the Indemnity Agreement dated November 19, 2007 between
Author and PGI (the “] idemnity Agreement”), and (b} the Author’s payment instructions to PGl
after her termination of Peter Lampack Agency, Inc. (“PLA™) as her agent, including without
limitation payment instructions to PGI in the Indemnity Agreement and in the letter dated
December 4, 2007 from the Author'’s attorney Kenneth N. Swezey to PGIL (Copies of the
Indemnity Agreement and the December 4, 2007 letter are attached hereto and made a part

hereof.)

Inasmuch as the above-mentioned Pre-2007 Signet Agreements for the Pre-2007 Si gnel
Reprint Books were inadvertently omitted from the Indemnity Agreement, the Author and PGI
hereby amend the Indemnity Agreement to add the following:

1. The Author has informed PGI that she terminated PLA’s appointment as her agent for
the Pre-2007 Signet Agreements and requested PGI to split all sums of money due the Author, if
any, under each of the Pre-2007 Signet Agreements for the Pre-2007 Signet Reprint Books as
follows: fifteen per cent ( 15%)to PLA and cighty-five per ceat (85%) to Author, PGI aceepis
such direction of payment, subject to the Author’s execution and delivery to PGI of this
Amendment to the Indemnity Agreement. PGI shall simultaneously send all statements to Author
and PLA under the Pre-2007 Signet Agreements,
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2. As inducement to PGI to take such actions, Author makes the aforementioned and
Tollowing representations, warranties and agreements with knowledge of PGI’s reliance thereon:

a) Author represents and warrants that Author has duly terminated PLA’s appointment as
Author's agent in all matters pertaining to or relating to the Pre-2007 Si gnet Agreements and/or
the Pre-2007 Signet Reprint Books in connection with the Pre-2007 Signet Agreements, and that
except for the payment to PLA of commissions in the amount of fifleen per cent (15%) of all
sums of money due the Author undér each of the Pre-2007 Signet Agreements with respect to the
Pre-2007 Signet Reprint Books, Author has no payment or other obligations of any kind to PL.A
with tespect to or in any way concerning the Pre-2007 Signet Agreements and/or the Pre-2007

Signet Reprint Books in connection with the Pre-2007 Signet Agreements or otherwise.

b} Author shall indemnify and hold harmless PGI and its subsidiaries, affiliates,
suceessors, assigns, officers, employees and-agents from and against al] liability, damage, {oss,
expense (including reasonable outside attorney’s fees), and settlement costs resulting from any
claim, demand, suit or recovery arising out of or in connection with a breach or atleged breach of
the foregoing representations and warranties and/or any claim by PLA or Peter Lampack or his or
its heirs, representatives, successors or assigns (each a “PLA party,” and-collectively “PLA
parties”) arising out of or in connection with or ini any way concerning the Pre-2007 Signet
Agreements, the Pre-2007 Signet Reprint Books, or otherwise, including without limitation, any
option works, if any; provided that no: settlement covered by this indemnity shall be effected by
PGl without the prior written conserit of Author, which consent shail not be unreasonably
withheld. The parties shall fully cooperate in the defense of any such claim, demand or suit. If
any such claim, demand of suit is threatened or instituted, PGI shall promptly nofify Author.

¢) PGI shall have the right to withhold any -and all amounts due in connection with the
foregoing indemnity, from all moneys accruing to Author underany agreement between Author
and PGI or any subsidiary or division thereof. PG shall give prompt written notice to the Author
of any amount withheld hereunder.

d) Any payments withheld by PGI pursuant to this agreement shall be released to the
Author after a period of one year in the event that no action, proceeding or claim is pursued or
instituted by a PLA party, orifa proceeding is instituted but remains dormant for one year, or
within 30 days of a legally binding discontinuance of any such claim, action or proceeding.

3. Except as e?cpz:;:ss!y amended herein, the Indemnity Agreement shall continue in full
force and effect.
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forsac Please sign and reburn the enclosad copy of this letter fo indicate yonr agresment with the
0regoing,

Sincerely yours,

PENGUIN GROUP (USA) INC,

By:

~, AGREED:
by

Marthn Grimes (Author)

Authorized Signatory

¢! Kenneth Swezey, Esq. _
Cowan DeBaets, Abrahams & Sheppard LLP
4} Madison Avenua

New York, NY 10010

5/5 -
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FILED: NEW YORK .COUNTE-CLERE TO/0BZZ0L0Fied 0911011 page AARFHE0: 603575/2009

NYSCEF DOC, NO. 44 RECEIVED NYSCEF: 10/08/2010

FOR THE FOLLOWING REASON(S):

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: BERNARD J. FRIED PART _60
Justice 1«—-' : !‘ ] L..E:
Peter Lampack Agency, Inc.,
INDEX NO. 603525/2009
Plaintiff,
MOTION DATE
. = v -
Martha Grimes, et al., MOTION SEQ. NO. 001
Defendant(s). MOTION CAL. NO.
The following papers, numbered 1 to were read on this motion to/for
PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...
Answering Affidavits — Exhibits
Replying Affidavits

Cross-Motion: i Yes _1 No

Upon the foregoing papers, it is ordered that

This motion is decided in accordance with the accompanying memorandum decision.

SO ORDERED

/
pated: (A 6/7uta  oromeren vgegr

HON, E"RW‘R&?& ERIED
Check one: [ ; FINAL DISPOSITION * NON-FINAL DISPOSITION
Check if appropriate: [ DO NOT POST _. REFERENCE
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 60

PETER LAMPACK AGENCY, INC,,
Plaintiff,

-against-
Index No. 603525/09

MARTHA GRIMES,
-and-

PENGUIN GROUP (USA) INC., PENGUIN PUTNAM INC,,
VIKING PENGUIN, a division of PENGUIN GROUP (USA)
INC,, SIGNET a division of PENGUIN GROUP (USA) INC.,
ONYX, a division of PENGUIN GROUP (USA) INC,, and
NEW AMERICAN LIBRARY, a division of PENGUIN
GROUP (USA) INC.,

Defendants.
X

APPEARANCES:
For Plaintiffs: For Defendant Martha Grimes:
Stephen H. Palitz, Esq. David B. Wolf, Esq.
Bierman & Palitz LLP Cowan DeBaets Abrahams & Sheppard LLP
74 Trinity Place, Suite 1550 41 Madison Avenue, 34th Floor
New York, NY 10006 New York, NY 10010

For All Other Defendants:
Jonathan M. Herman, Esq.
Dorsey & Whitney LLP

- 250 Park Avenue
New York, NY 10177

Do!
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FRIED, J:

This case involves the Peter Lampack Agency, Inc. (“PLA™), and Martha Grimes
(“Grimes™), Penguin Group (USA) Inc. (“Penguin”), Penguin Putnam Inc. (“Penguin-
Putnam”), Viking Penguin, a division of Penguin Group (USA) Inc. (“Viking-Penguin™),
Signet, a division of Penguin Group (USA) Inc. (“Signet”), Onyx, a division of Penguin
Group (USA) Inc. (“Onyx”), and New American Library, a di\;/ision of Penguin Group (USA)
Inc. (“New American™).

It is undisputed that in or about 1996, Griﬁes, an author of literary and commercial
fiction, retained PLA as her literary agent. (Verified Complaint § 10). PLA acted in this
capacity for twelve years, during which it procured publishing agreements for numerous
works authored by Grimes. (/d. § 11). Those works were published and Grimes received
over twelve million dollars from the publication and domestic and international sale of her
novels. (/d. 1 12, 13). In or about May 2007, Grimes notified PLA that she would no longer
be using PLA as her literary agent and retained a new representative. (/d. 7 17).

On November 18, 2009, PLA filed a complaint against all defendants alleging breach
of contract, breach of the covenant of good faith and fair dealing, breach of fiduciary duty, and
seeking a declaratory judgment and injunctive relief. Pursuant to CPLR §§ 3211(a)(1) and
3211(a)(7), Grimes moves to dismiss the first, second through seventh, eleventh, and
fourteenth causes of action, which are detailed below.

On a motion to dismiss made pursuant to CPLR 3211, the complaint “is to be
afforded a liberal construction,” and the plaintiff is afforded the “benefit of every possible

favorable inference.” (Leon v. Martinez, 84 N.Y.2d 83, 87 [1994]). While a plaintiff's

2
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allegations are presumed true on a motion to dismiss, conclusory allegations “consisting of
bare legal conclusions” are insufficient to survive a motion to dismiss. (See Caniglia v.
Chicago Tribune-New York News Syndicate Inc., 204 A.D.2d 233, 233 [1st Dep’t 1994]).
When a motion is based on documentary evidence, pursuant to CPLR 3211(a)(1 ), dismissal
of a cause of action is warranted “only if the documentary evidence submitted conclusively
establishes a defense to the asserted claims as a matter of law.” (/d. at 88.). Under CPLR
3211(a)(7), “the criterion is whether the proponent of the pleading has a cause of action, not
whether he has stated one.” (Id., citing Guggenheimer v. Ginzburg, 43 N.Y.2d 268, 275
[1977)).

The first cause of action alleges that Grimes breached the four book publishing
agreement entered into by Grimes, Penguin, and Viking-Penguin in 2005 (2005
Penguin/Viking-Penguin Agreement”). (Jd Y 39). The 2005 Penguin/Viking-Penguin
Agreement contains an option clause providing:

[TThe Author hereby grants to the Publisher the exclusive right and
option to publish . . . her next book-length work of fiction . . . . The
Publisher shall have a period of thirty (30) days after receipt by the
Publisher of the notification from the Author or her agent of the
Author’s desire to commence negotiation concerning such next book-
length work of fiction within which to notify the Author whether it
desires to publish such work and to negotiate the terms and conditions
of such publication.
(Affirmation of Ellis B. Levine, Exhibit B). On February 4, 2009, in accordance with the
terms of the Option on Next Work clause, Grimes’ counsel sent a letter to Penguin enclosing

a manuscript of “The Black Cat.” (/d., Exhibit C). On February 27, 2009, Penguin made an

oral proposal to Grimes’ counsél and the agreement for “The Black Cat” was finalized on
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August 20, 2009. (/d., Exhibits D and E). PLA alleges the publishing agreement for “The
Black Cat” arose out of the Option on Next Work clause and that Grimes violated the terms
of the 2005 Penguin/Viking-Penguin Agreement by refusing to account to PLA and refusing
to pay PLA the sums due for “The Black Cat.” (Verified Complaint, § 38, 39). PLA also
alleges that the defendants acted in bad faith and breached the covenant of good faith and fair
dealing implied in the 2005 Penguin/Viking-Penguin Agreement.(/d. § 40).!

The second through seventh causes of action allege breach of contract of multiple
publishing agreements that PLA procured on behalf of Grimes. PLA alleges that Grimes
entered into extensions of each of these publishing agreemeﬁts and that as a result of these
extensions, the publishers have paid Grimes and the succes-sor agent substantial sums of
money. ({d. 17 49, 62, 74, 86, 98, 110). PLA alleges that Grimes violated the terms of the
underlying publishing agreemeﬁts‘ procured by PLA by refusing to account to PLA and
refusing to pay PLA the sums due for the extensions of these agreements. (/d. 1 52, 64, 76,
88, 100, 112). PLA also alleges that the defendants acted in bad faith and breached the ;

covenant of good faith and fair dealing implied in these publishing agreements. (/d. §{ 53,

A breach of the implied covenant of good faith and fair dealing is included in the first
through seventh causes of action for breach of contract. However, “New York law . . .
does not recognize a separate cause of action for breach of the implied covenant of good
faith and fair dealing when a breach of contract claim, based upon the same facts, is also
pled.” (Harris v. Provident Life & Accident Ins. Co., 310 F.3d 73, 81 [2d Cir. 2002);
accord Canstar v. J.4. Jones Const. Co., 212 A.D.2d 452, 453 st Dep’t 1995); Levi v.
Utica First Ins. Co., 12 A.D.3d 256, 257-58 [1st Dep’t 2004]). Here, the plaintiff’s claims
for breach of the implied covenant of good faith and fair dealing are based on the same

" facts as the breach of contract claims. Since these causes of action are duplicative, the
plaintiff’s causes of action for breach of the implied covenant are dismissed.

4
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65,77, 89, 101, 113).2

The eieventh and fourteenth causes of action allege breach of fiduciary duty. PLA
alleges that the publishing agreements denoted in the first through seventh causes of action
and the Foreign Rights Agreement denoted in the eighth cause of action created “a fiduciary
relationship between Grimes and each of the respective Penguin defendants on the one hand
and PLA on the other hand.” (Jd. {1 135, 149). PLA alleges that Grimes and the Penguin
defendants have breached their fiduciary duties to PLA under the agreements. (/4. 1{ 139,
152). PLA alleges that the defendants’ conduct has been “wanton, outrageous and
malicious,” thus entitling PLA to an award of punitive damages. (Jd. 1y 141,154).

The issues presented in this motion are whether PLA has sufficiently pleaded: (1) the
first cause of action to establish that the terms of the 2005 Penguin/Viking-Penguin
Agreement entitle PLA to commission for publishing agreements arising out of the Option
on Next Work clause; (2) the second through seventh causes of action to establish that the
terms of the publishing agreements mentioned in these causes of action entitle PLA to
commission on extensions of those agreements; (3) the eleventh and fourteenth causes of
action to establish that Grimes owes PLA a fiduciary duty.

L. First Cause of Action

In the first cause of action, PLA alleges that the publishing agreement for Grimes’

book “The Black Cat” arose out of the Option on Next Work clause in the 2005

Penguin/Viking-Penguin Agreement and that Grimes violated the terms of the 2005

See supra note 1.
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Penguin/Viking-Penguin Agreement by refusing to pay PLA commission for “The Black
Cat.” Defendant Grimes moves to dismiss the first cause of action, arguing that under the
2005 Penguin/Viking-Penguin Agreement, PLA is not entitled to commission for “The
Black Cat” because: (1) PLA’s agency is not coupled with an interest and PLA’s agency was
revoked in May 2007; (2) the Option on Next Work clause is an unenforceable “agreement
to agree”; and (3) the publishing agreement for “The Black Cat” does not arise out of the
Option on Next Work clause.

Turning to the arguments set forth in the Motion to Dismiss, the first issue is whether
the terms of the 2005 Penguin/Viking-Penguin Agreement entitle PLA to receive
commission for “The Black Cat.” Grimes argues that the terms of the 2005 Penguin/Viking-
Penguin Agreement do not entitle PLA to commission for “The Black Cat” because PLA’s
agency was not coupled with an interest and it was revoked before negotiations for the “The
Black Cat” publishing agreement began. PLA argues thateven ifits agency was revoked, the
first cause of action for breach of contract is sufficiently pleaded in the complaint because
the publishing agreement for “The Black Cat” arose out of the Option on Next Work clause
inthe 2005 Penguin/Viking-Penguin Agreement and under the terms of that Agreement, PLA
is entitled to commission for publishing agreements arising out of the Option on Next Work
clause. (Plaintiff’s Memorandum of Law in Opposition to Defendant Grimes’ Motion to
Dismiss, pp. 25-26; see also Affidavit of Peter Lampack, {1 29-30).

The only part of the 2005 Penguin/Viking-Penguin Agreement that entitles PLA to
commission is the commission provision. The Option on Next Work clause does not provide

for PLA to receive commission for publishing agreements arising out of the clause.
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Therefore, in order to determine whether PLA has sufficiently pleaded a breach of contract
claim for the first cause of action, I must look to the commission provision in the 2005
Penguin/Viking-Penguin Agreement and determine whether this provision entitles PLA to
receive commission for publishing agreements arising out of the Option on Next Work
clause. The commission provision in the 2005 Penguin/Viking-Penguin Agreement provides
in relevant part:
The Author hereby appoints [PLA] irrevocably as the Agent in all
matters pertaining to or arising from this Agreement.. . .. Such Agent
is hereby fully empowered to act on behalf of the Author in all
matters in any way arising out of this Agreement . . . . All sums of
money due the Author under this Agreement shall be paid to and in
the name of said Agent . . .. The Author does also irrevocably assign
and transfer to [PLA], as an agency coupled with an interest, and
[PLA] shall retain a sum equal to fifteen percent (15%) of all gross
monies due and payable to the account of the Author under this
Agreement.
(Affirmation of Ellis B. Levine, Exhibit B).
It is the general rule that an agency for no definite term is revocable at will. (Douglas
Real Estate Mgmt. Corp. v. Montgomery Ward & Co., 4 N.Y.2d 33 [1958]; Prod. Products
Co. v. Vision Corp., 270 A.D.2d 922 [4th Dep’t 2000]; Conrad v. Golden, 275 A.D. 946 [2d
Dep’t 1949]). However, when an agency authority is coupled with an interest, the agency is
irrevocable. (Hunts v. Rousmanier's Adm'rs, 21 U.S. 174 [1823}; In re Jarmakowski’s
Estate, 8 N.Y.S.2d 35 [N.Y. Sur. 1938]; Ravallo v. Refridgerated Holdings, Inc., 2009 WL
612490 [S.D.N.Y. 2009]). An agency is coupled with an interest where, as a part of the

arrangement with the principal, the agent receives title to all or part of the subject matter of

the agency. (3 Am. Jur. 2d Agency § 63; In re Jarmakowski's Estate, 8 N.Y.S.2d at 38;
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Marbury v. Barnet, 40 N.Y.S. 76, 77 [1st Dep’t 1896] [“[t]o make the power irrevocable,
there must be an interest in the subject of the agency itself, and not a mere interest in the
result of the execution of the authority . . . .]). Words alone are not enough to establish an
agency coupled with an interest. (2A N.Y. Jur. 2d, Agency § 56; Inre Jarmakowski’s Estate,
8 N.Y.S.2d at 38).

In this case, the commission provision grants PLA a 15% commission in the proceeds
from its sale of rights in Grimes® literary works and not an interest in those literary works
themselves. The mere fact that the commission provision “appoints PLA irrevocably” as an
agent is not enough to create an agency coupled with an interest. (/n re Jarmakowski's
Estate, 8 N.Y.S.2d at 38 [“there must be more than mere words to establish an agency
coupled with an interest]””). PLA argues that its agency is irrevocable because the agency
authority was given as security for the debts incurred by PLA in procuring the publishing
agreements for Grimes. However, an agent who is authorized to reimburse himself out of the
proceeds of the agency for advances made or expenses incurred does not have a power
coupled with an interest unless he is also given a property interest in the subject matter of the
power. (3 Am. Jur, 2d Agency § 65). Since PLA does not have a property interest in Grimes’
literary works, its agency is revocable and it was revoked in May 2007. Therefore, PLA’s
argument fails in so far as PLA relies on its alleged irrevocable agency to support its claim
for breach of contract in the first cause of action.

The remainder of the commission provision in the 2005 Penguin/Viking-Penguin
Agreement provides that “[PLA] shall retain a sum equal to fifteen percent (15%) of all gross

monies due and payable to the account of the Author under this Agreement.” (Affirmation
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of Ellis B. Levine, Exhibit B). The commission provision does not provide that PLA is
entitled to commission on agreements arisix_fg out of the Option on Next Work clause and it
only entitles PLA to commission for the four books that are the subject of the 2005
Penguin/Viking-Penguin Agreement. Therefore, PLA is not entitled to commission for “The
Black Cat” and the first cause of action is dismissed. In light of this disposition, it is

unnecessary to address Grimes’ other arguments with respect to the first cause of action.

II. Second Through Seventh Causes of Action

The second through seventh causes of action allege breach of contract for the
following publishing agreements: (1) an agreement made in 2000 between Grimes, Penguin,
and Putnam; (2) an agreement made in 1999 between Grimes, Putnam, and New American;
(3) an agreement made in 2001 between Grimes, Putnam, and Signet; (4) an agreement made
‘ in 2002 between Grimes, Penguin-Putnam, and Penguin; (5) an agreement made in 2003
between Grimes, Penguin, and Signet; and (6) an agreement made in 2003 between Grimes,
Penguin, and Signet.

PLA alleges that the agreements Grimes entered into with Penguin after she
terminated PLA as her literary agent are “extensions” of the agreements that PLA procured
on behalf of Grimes and that Grimes violated the terms of the underlying agreements by
refusing to pay commission to PLA for the extensions. Defendant Grimes moves to dismiss
the second through seventh causes of action, arguing that PLA is not entitled to commission
for the extensions because PLA’s agency is not coupled with an interest and PLA’s agency
was revoked in May 2007. PLA responds by arguing that whether or not its agency was

revoked does not affect the sufficiency of the pleadings in the second through seventh causes
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of action for breach of contract.

The only provision of the underlying publishing agreements that entitles PLA to
commission is the commission provision. Since the commission provision in the underlying
publishing agreements only grants PLA a 15% commission in the proceeds from its sale of
right in Grimes’ literary works, and not an interest in those literary works themselves, PLA’s
agency is revocable and it was revoked in May 2007. (See infra, Section I).

The remainder of the commission provision in the underlying publishing agreements
only entitles PLA to commission for the literary works that are the subject of those
agreements and it does not entitle PLA to commission for extensions of these agreements.
Furthermore, PLA does not allege any facts or cite any cases to support its argument that
despite the .unambi guous terms of the commission provision in the underlying agreements,
PLA is entitled to commission for extensions of these agreements. (See Swits v. New York
Sys. Exch., 281 A.D.2d 833, 835 [3d Dep’t 2001] [holding that former salesperson is not
entitled to commission on post-termination lease renewals or extensions because there was
no express provision for the payment of commission post-termination]; McGimpsey v. J.
Robert Folchetti & Assoc., LLC, 19 A.D.3d 658, 659 [2d Dep’t 2005]; Prod. Products Co.
v. Vision Corp., 270 A.D.2d 922 [4th Dep’t, 2000]). Therefore, the second through seventh
causes of action for breach of contract are dismissed.

HI. Eleventh and Fourteenth Causes of Action

In the eleventh and fourteenth causes of action, PLA alleges that the agreements it

procured on behalf 6f Grimes “created a fiduciary relationship between Grimes and each of .

the respective Penguin defendants on the one hand and PLA on the other hand.” (Verified

10
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Complaint § 135, 149). To support its claim that Grimes owes PLA a fiduciary duty, PLA
alleges that over a 12 year period, PLA “diligently performed services as a literary agent for
Grimes” and that as a result of these services, Grimes was paid a substantial sum of money.
(/d. 19 11, 13). The complaint further alleges that “[PLA] placed its trust in Grimes and the
[defendants] to use their superior knowledge with respect to the financial affairs of the
licensing agreements and the value of PLA’s interests, and to faithfully handle the funds due
PLA under the agreements that Grimes and {defendants] are entrusted with and to account
to [PLA] for all funds held or distributed under the agreements. (/d. 1§ 137, 150).

PLA further alleges that Grimes and the other defendants breached their fiduciary
duties to PLA under the agreements, thereby causing PLA injury, harm, and damages. (/d.
19139, 152). PLA seeks punitive damages for the alleged breach of fiduciary duty. (/4. 1§
141, 154). In response, Grimes argues that PLA’s breach of fiduciary duty claims should be
dismissed because PLA has not alleged any facts to support its assertion that Grimes owes
PLA a fiduciary duty.

Generally, while “the agent owes a fiduciary obligation to the principal . . . the
obligations that a principal owes an agent . . . are not fiduciary.” Restatement (Third) of
Agency § 1.01, cmt. e (2006); 2A NY Jur. 2d, Agency § 259 (“in the ordinary situation, there-
is no trust and confidence reposed by the agent in the principal, as there is by the principal
in the agent”). As stated by the Court of Appeals:

A fiduciary relationship exists between two persons when one of
them is under a duty to act for or to give advice for the benefit of
another upon matters within the scope of the relation. Such a

relationship, necessarily fact-specific, is grounded ina higher level of
trust than normally presents in the marketplace between those

11
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involved in arms’ length business transactions. Generally, where
parties have entered into a contract, courts look to that agreement to
discover the nexus of the parties’ relationship and the particular
contractual expression establishing the parties’ interdependency. If
the parties do not create their own relationship of higher trust, courts
should not ordinarily transport them to the higher realm of
relationship and fashion the stricter duty for them.
(EBC I, Inc. v. Goldman Sachs & Co., 5 N.Y.3d 11, 19-20 [2005] [internal citations and
quotation marks omitted]).

In EBC I, the court found that the pleadings were sufficient to establish Goldman’s
fiduciary duty to the plaintiff where the complaint essentially alleged that the plaintiff hired
Goldman to give it advice for the benefit of plaintiff’s company and that the plaintiff relied
on Goldman’s expertise to advise it as to a fair price and engage in honest dealings with the
plaintiff’s best interest in mind. (/d. at 20). By contrast, where the plaintiff’s complaint
merely recites that the defendant owes the plaintiff a fiduciary duty and the agreement
between the parties sets forth the details of that relationship, courts have found that the
plaintiff was unable to piead a special relationship to support its fiduciary duty claim. (See
L. Magarian & Co., Inc. v. Timberland Co., 245 A.D.2d 69, 69-70 [1st Dep't 1997]; Rakus,
Inc. v. 3 Red G, LLC, 26 Misc. 3d 1206(A), 2010 WL 26252 at *3 [N.Y. Sup. 2010]).

Under the terms of the publishing agreements procured by PLA, PLA was appointed
as Grimes’ literary agent and, as the author, Grimes was the principal in the relationship.
PLA’s allegation that Grimes, the author, owes a fiduciary duty to her literary agent, is
unsupported by case law and the general principles of agency law that the obligations that

a principal owes an agent are not fiduciary. (Restatement [Third] of Agency § 1.01,cmt. e

[2006]).

12
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Furthermore, unlike EBC I, PLA’s allegations that the parties worked together for an
e?(ter;ded period of time and generated a lot of money are not sufficient to support its claim
- that Grimes owes PLA a fiduciary duty. PLA’s allegation that it “placed its trust in Grimes
- - . to use [her] superior knowledge [of] the financial affairs of the licensing agreements”
runs conirary to the tenor of the parties’ publishing agreement which appointed PLA as
Grimes’ literary agent. Finally, PLA’s right to commission under the publishing agreements
creates a contractual, not a fiduciary, obligation which requires both parties to act fairly and
adhere to the implied covenant of good faith and fair dealing. Therefore, PLA’s allegations
are insufficient to support its claim that Grimes owes PLA a fiduciary duty and the eleventh
and fourteenth causes of action are dismissed.

Accordingly, it is hereby

ORDERED that the motion to dismiss the first, second through seventh, eleventh and
fourteenth causes of action is granted; and it is further

ORDERED that the parties appear for a status conference in court on October 28,
2010 at 2:30 p.m.; and it is further

ORDERED that the Clerk is directed to enter Judgment accordingly.

Dated;
/ 0/6/2 e ENTER:

(W

" JSC.

HON. BERNARD J. FRIED
13
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EXHIBIT S
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Penguin Group (usa)

375 Hudson Street, New York, Ny xoo14-36 58
Telephone (212} 366 2059 Fax (2xa) 366 2867 a!ex.giganm@us.penguingmup.com

Alexander Gigante
SENIOR VICE FRESIDENT
EEGAL ARFAIRS/CORPORATE COUNSBL

January 27, 2011

Ms. Martha Grimes
115 D Street, G-6
Washington, D.C. 20003

David B. Wolf, Esq.’

Ellis B. Levine, Esq.

Cowan, DeBaets, Abrahams & Sheppard LLP
41 Madison Avenue, 34" Floor

New York, NY 16010

Re:  Peter Lamgackdgengy, Ine. v. Martha Grimes and Penguin Group (USA) Ine.

Dear Ms. Grimes and Gentlemen:

' in the lawsuit Peter Lampack Agency, Inc. v. Martha Grimes and Penguin Group (US4) Ine.
Moreovet, becanse Lampack has appealed the Supreme Court’s dismissal of the action, PGI is likely
to incur additional legal eXxpenses, :

It was precisely because of the possibility of such litigation with the Lampack Agency that
Ms. Grimes and PGI entered into several indemnity agreements (together, 'the “Indemnity
Agreements™). Although PGI previously tendered (through Cowan, DeBaets) its legal expenses to
Ms. Grimes for reimbursement under the Indemnity Agreements, it has not received any payment,

PGI will exclude from this indemnity set-off legal cxpenses totaling $55,126.18, for the
period from December 2009 through June 20710, during which time PGI attempted to remain neutral
in the litigation thirough a Separate, -negotiated standstill agreement with plaintiff. Unfortunately,
after Ms. Grimes filed her motion to dismiss, the Supreme Court insisted that PGI move as well, thus
compelling PGI to abandon neutrality and actively defend against Lampack’s claims, For now,

A PEARSON COMPANY

_,—-—"———.\
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EXHIBIT 6
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[FILEDz, NENSGRGS
NYSCEF DOC. NO. 76

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
PETER LAMPACK AGENCY, INC.,

Plaintiff,
Index No. 09/603525

v,
STIPULATION

MARTHA GRIMES, PENGUIN GROUP (USA) INC.,
PENGUIN PUTNAM INC.. VIKING PENGUIN, a
division of PENGUIN GROUP (USA), ONYX, a
division of PENGUIN GROUP(USA) and NEW
AMERICAN LIBRARY, a division of PENGUIN
GROUP (USA),

Defendants.

WHEREAS, Hon. Bernard Fried issued a Decision and Order, dated
October 28, 2011 (the "Order") which, infer afia, dismissed the plaintiff's First through .
. Seventh and Eleventh causes of action alléged in the Verified Complaint as against
Penguin Group (USA) Inc. and its affiliates denoted in the caplion herein (colteclively
"Penguin");-
WHEREAS, Plaintiff has filed and served a Notice of Appeal from the

Order, dated November 8, 2010, and anticipates perfecting an appeal within the time

permitied by law;

WHEREAS, Penguin has served a motion for summary judgment seeking
dismissal as against Penguin of the Ninth and Tenth causes of action asserted in the
Verified Complaint;

WHEREAS, counsel for the parties recognize that the outcome of the

appeal may directly affect the Ninth and Tenth causes of action,
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WHEREAS, counsel for thé parties wish o avoid the cost and expense of
further motion practice; |

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by
and between the undersigned and authorized counsel for the parties, that:

1. Plaintiff withdraws and discontinues the Ninth and Tenth Causes 0}
Action in the Verified Complaint. without prejudice, and subject to the final outcome on
appeal of the clgims dismissed by the Order. The Ninth and Tenth cau-s-es of action
may bé reinstated only if there is a reversal or partial reversal of the Order on appeal, or
if an appellate couﬁ modifies the Order, so as to permit reinstatement in whoie or in part

of the claims dismissed under the Order.

2.  Penguin withdraws, without prejudice, its motion for summary

judgment seekiﬁg dismissal of the Ninth and Tenth Causes of Action in the Verified

Complaint.

3. Inthe event the Ninth and Tenth Causes of Action are re-asserted
in an amended complaint based on the outcome'of the anticipated Appeal, they shall be
deem.ed to have been-interposed at the time these claims were interposed in the
original Veriﬁed Complaint,

Pated: June 24, 2011
New York, New York

/" N

BIE Ri/iHN & PALTTZ LLP DOR§EY & WHITNEY LLP
Attorlws for PEa[ntlff : Atturneys for the Pepgum Pefendants
P A
) i o K) ._,-'/-'i RS »-'_',.-\
BY. \(\\ \; \<‘ By ,_."F "L‘f’i!{{l"," i ke J f/’ HETZ S T N

Stephen H. Palxtz S Jonathan M. Herfman

74 Tnn:ty Place, Suite 1650 54" West 52™ Street
New York, NY 10005 New York, NY 10019-6119

Vi
SO ORDERED! W < ,,,f-‘f
| HON. BERNRARD J. FRIED
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